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United States Department of State
Washington, D.C. 20520
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Dear Mr. Engel: RELEASE IN FULL|

Thank you for your letter of June 19 on behalf of Mr. Oscar Cerna,
who reported that his investment was expropriated by the Government of
Honduras. We sincerely regret the delay in responding to your inquiry, but
are pleased that in the interim Mr. Cerna and his counsel were able to meet
with the State Department’s Legal Adviser and his staff of lawyers.

As you are aware, the Department has been very active over the last
several years in trying to help Mr. Cerna resolve his investment claim
against the Government of Honduras. Previous U.S. Ambassadors to
Honduras, Larry Palmer and Charles Ford, personally raised Mr. Cerna’s
case at the highest levels of the Honduran government on several occasions,
and urged the Honduran government to work directly with Mr. Cerna in
resolving his claim. The current Ambassador to Honduras, Hugo Llorens,
has also raised this issue with senior Honduran government officials, urging
that it be resolved fairly and expeditiously. We will continue to encourage
the Honduran government to settle its dispute with Mr. Cemna.

In response to your request that the Department refer Mr. Cerna’s
claim to the Foreign Claims Settlement Commission (FCSC); we must
respectfully decline to do so. We believe the FCSC is not the appropriate
venue for Mr. Cerna’s claim. The FCSC may adjudicate categories of
claims of U.S. nationals against foreign countries when directed by the
Congress or at the request of the Secretary of State, usually in anticipation of
the negotiation of a claims settlement agreement. However, there is no
precedent for the FCSC to adjudicate a single claim against a foreign
government in the absence of a claims settlement agreement. Moreover,
unlike arbitration under a Bilateral Investment Treaty (“BIT”), decisions by
the FCSC are not binding on foreign governments. Thus, a decision by the
FCSC could further delay the resolution of Mr. Cerna’s claim under existing
legal procedures, including those procedures possibly available to Mr. Cerna .
under the U.S.-Honduras BIT.

REVIEW AUTHORITY: Charleé
- |Lahiguera, Senior Reviewer

The Honorable _ .
Eliot Engel, '
House of Representatives.
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We note that on several occasions, the Department has urged Mr.
Cerna to exhaust all legal remedies that may be available to him through the
Honduran court system or under the U.S.-Honduran BIT. Mr. Cerna has not
yet done so, thereby limiting the Department’s ability to advocate on his
behalf. As we have explained, the exhaustion requirement and futility
exception are rooted in international law.

By negotiating international investment agreements such as BITs, the
United States provides U.S. investors the option to have their investment
claims adjudicated in a forum for independent and impartial arbitration. We
have repeatedly encouraged Mr. Cerna to consult with legal counsel to
determine whether he has a remedy under the U.S.-Honduras BIT. Included
in the information forwarded to you from Mr. Cerna was a legal opinion
from private counsel that determined that his claim is covered by the U.S.-
Honduras BIT. We recommend that Mr. Cerna consult with counsel about
the process for initiating such a proceeding. International arbitration under
the BIT, if available, would provide Mr. Cerna with a forum for dispute
resolution that is independent of the Honduran legal system, an advantage
that is typically welcomed by U.S. investors around the world.

We understand Mr. Cerna’s frustration with regard to the potential
costs associated with local proceedings or an international arbitration under
a BIT. These considerations are not sufficient under international law to
excuse an investor from first seeking the relief available to him in local
courts or under the BIT. |

We hope that this information is helpful to you in discussions with
Mr. Cerna. Please do not hesitate to contact us if we can be of .further
assistance.

Sincerely,

Duhot Pl

Richard R. Verma
Assistant Secretary
. Legtslative Affairs -
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Dear Mr. Chairman:

Thank you for your letter of June 19 on behaif of Mr. Oscar Cerna, who
reported that his investment was expropriated by the Government of Honduras.
We sincerely regret the delay in responding to your inquiry, but are pleased that
in the interim Mr. Cerna and his counsel were able to meet with the State
Department’s Legal Adviser and his staff of lawyers.

As you are aware, the Department has been very active over the last
several years in trying to help Mr. Cerna resolve his investment claim against
the Government of Honduras. Previous U.S. Ambassadors to Honduras, Larry
Palmer and Charles Ford, personally raised Mr. Cerna’s case at the highest
levels of the Honduran government on several occasions, and urged the
Honduran government to work directly with Mr. Cerna in resolving his claim.
The current Ambassador to Honduras, Hugo Llorens, has also raised this issue
with senior Honduran government officials, urging that it be resolved fairly and
expeditiously. We will continue to encourage the Honduran government to
settle its dispute with Mr. Cerna.

In response to your request that the Department refer Mr. Cerna’s claim
to the Foreign Claims Settlement Commission (FCSC), we must respectfully
decline to do so. We believe the FCSC is not the appropriate venue for Mr.
Cerna’s claim. The FCSC may adjudicate categories of claims of U.S. nationals
against foreign countries when directed by the Congress or at the request of the
Secretary of State, usually n anticipation of the negotiation of a claims
settlement agreement. However, there 1s no precedent for the FCSC to
adjudicate a single claim against a foreign government in the absence of a
claims settlement agreement. Moreover, unlike arbitration under a Bilateral
Investment Treaty (“BIT”), decisions by the FCSC are not binding on foreign
governments. Thus, a decision by the FCSC could further delay the resolution
of Mr. Cerna’s claim under existing legal procedures, including these
procedures possibly available to Mr. Cerna under the U.S.-Honduras BIT. ‘

The Honorable
Howard Berman, Chairman,
Committee on Foreign Affairs, *
House of Representatives.
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We note that on several occasions, the Department has urged Mr.
Cerna to exhaust all legal remedies that may be available to him through the
Honduran court system or under the U.S.-Honduran BIT. Mr. Cerna has not
yet done so, thereby limiting the Department’s ability to advocate on his
behalf. As we have explained, the exhaustion requirement and futility
exception are rooted in international law.

By negotiating international investment agreements such as BITs, the
United States provides U.S. investors the option to have their investment
claims adjudicated in a forum for independent and impartial arbitration. We
have repeatedly encouraged Mr. Cerna to consult with legal counsel to
determine whether he has a remedy under the U.S.-Honduras BIT. Included
in the information forwarded to you from Mr. Cerna was a legal opinion
from private counsel that determined that his claim is covered by the U.S.-
Honduras BIT. We recommend that Mr. Cerna consult with counsel about
the process for initiating such a proceeding. International arbitration under
the BIT, if available, would provide Mr. Cerna with a forum for dispute
resolution that is independent of the Honduran legal system, an advantage
that is typically welcomed by U.S. investors around the world.

We understand Mr. Cerna’s frustration with regard to the potential
costs associated with local proceedings or an international arbitration under
a BIT. These considerations are not sufficient under international law to
excuse an investor from first seeking the relief available to him in local
courts or under the BIT. ’

We hope that this information is helpful to you in discussions with
Mr. Cerna. Please do not hesitate to contact us if we can be of further
assistance.

Sincerely,

Richard R. Verma
Assistant Secretary
Legislative Affairs
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CHAIRMAN ENGEL LETTER TO SECRETARY OF STATE CLINTON, 6/19/09
Requesting Referral of Cerna Case from State to Justice Department (FCSC)
Member Signatures (Alphabetical Order):

l. ADAM PUTNAM (R-FL) Financial Services

2. ALBIO SIRES (D-NJ) Foreign Affairs; T & |

3. ALCEE L. HASTINGS (D-FL) Rules; Select Intelligence;

4. ALLEN BOYD (D-FL) Appropriations; Budget

5. ANDER CRENSHAW (R-FL) Appropriations;

6. BOB FILNER (D-CA) T & I; Veterans’ Affairs (Chair);

7. BRIAN BILBRAY (R-CA) Oversight & Gov't Reform; Science & Tech.; Veterans’ Affairs
8. CAROLYN MCCARTHY (D-NY) Education & Labor; Financial Services

9, CAROLYN MALONEY (D-NY) Financial Services; Oversight & Gov’t Ref; Joint Eco. (Chair)
10 CHARLES A. GONZALEZ (D-TX) Energy & Commerce; House Administration; Judiciary
11 CHARLES B. RANGEL (D-NY) Ways & Means (Chair); Joint Taxation (Vice Chair)

12 CHRISTOPHER H. SMITH (R-NJ) Foreign Affairs

13 CLIFF STEARNS (R-FL) Energy & Commerce; Veterans® Affairs

14 CONNIE MACK (R-FL) Budget; Foreign Affairs; T & I;

15 CORRINE BROWN (D-FL) T & I; Veterans’ Affairs

16 C.W.BILL YOUNG (R-FL) Appropriations

17 DALE KILDEE (D-MI) Edu. & Labor; Natural Resources

18 DAN BURTON (R-IN) Foreign Affairs; Oversight & Gov’t Ref; Veterans’ Affairs;
19 DANA ROHRABACHER (R-CA) Foreign Affairs; Science & Technology;

20 DANNY K. DAVIS (D-IL) Oversight & Gov’t Reform; Ways & Means

21 DARRELL ISSA (R-CA) Judiciary; Oversight & Gov’t Reform (Rnk. Mem.)

22 DAVID DREIER (R-CA) Rules (Rnk.Mem.)

23 DAVID WU (D-OR) Edu. & Labor; Science & Tech.

24 DEBBIE WASSERMAN SCHULTZ (D-FL) Appropriations; Judiciary

25 DIANE WATSON (D-CA) Foreign Affairs; Oversight & Gov’t Reform;

26 DON YOUNG (R-AK) Natural Resources; T & |

27 DONALD A. MANZULLO (R-IL) Financial Services; Foreign Affairs

28 DONALD M. PAYNE (D-NJ) Edu. & Labor; Foreign Affairs;

29 DONNA CHRISTENSEN (D-VI) Energy & Commerce; Natural Resources

30 ED ROYCE (R-CA) Financial Services; Foreign Affairs;

31 ED WHITFIELD (R-KY) Energy & Commerce

32 EDOLPHUS TOWNS (D-NY) Oversight & Gov’t Reform (Chair)

33 EDWARD MARKEY (D-MA) E & C; Nat. Rescs; Select En. Indp. & G. Warming (Chair)
—34 EHIOT-ENGEE (D N‘x’) —Energy & Cuuuucwc,—FUlcigu Affairs

35 ELIJAH CUMMINGS (D-MD) Oversight & Gov’t Reform; T & I; Joint Economic

36 ELTON GALLEGLY (R-CA) Foreign Affairs; Judiciary; Natural Resources;

37 ENI F.H. FALEOMAVAEGA (D-AS) Foreign Affairs; Natural Resources

38 GARY L. ACKERMAN (D-NY) Financial Services; Foreign Affairs;

39 GENE GREENE (D-TX) Energy & Commerce; Foreign Affairs

40 GENE TAYLOR (D-MS) Armed Services; T & I;

4] GINNY BROWN WAITE (R-FL) Ways & Means

42 GREGORY W. MEEKS (D-NY) Financial Services; Foreign Affairs;

43 GUS BILIRAKIS (R-FL) Foreign Affairs; Homeland Security; Veteran’s Aftairs
44 HENRY BROWN, JR (R-SC) Natural Resources; T & 1I; Veterans’ Affairs

45 HENRY WAXMAN (D-CA) Energy & Commerce (Chair)
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Member Signatures (Cont.)

46 ; ——DNatural Reseurees—F-&t-Veterans™Adffuirs—
47 HENRY WAXMAN (D-CA) T —FEnergy & Commerce (Chair)
48 HOWARD BERMANAD-CA] ForetgmAffairstChair)
49 HOWARD COBLE (R-NC) Judiciary; T & 1
50]  ILEANA ROS-LEHTINEN (R-FL) Foreign Affairs (Rnk. Mem.)
51 JAMES MCGOVERN (D-MA) Budget; Rules
52 JAMES MORAN (D-VA) Appropriations
53 JEFF MILLER (R-FL) Armed Services; Veterans’ Affairs; Select Intelligence
54 JESSE JACKSON, Jr. (D-IL) Appropriations;
55 JOE BACA (D-CA) Agriculture; Financial Services; Natural Resources;
56 JOE WILSON (R-SC) Armed Services; Education & Labor; Foreign Affairs
57 JOHN CONYERS (D-MI) Judiciary (Chair)
58 JOHN J. HALL (D-NY) T& I, Veterans’ Affairs
59 JOHN LEWIS (D-GA) Ways & Means
60 JOHN L. MICA (R-FL) Oversight & Gov’t Reform; T & I (Rnk. Mem.)
61 JOHN TANNER (D-TN) Foreign Affairs; Ways & Means
62 JOSEPH CROWLEY (D-NY) Foreign Affairs; Ways & Means;
63 KENDRICK B. MEEK (D-FL) Ways & Means;
64 LINCOLN DIAZ-BALART (R-FL) Rules;
65 MARCY KAPTUR (D-OH) Appropriations; Budget;
66 MARIO DIAZ-BALART (R-FL) Budget; Science & Technology; T & I,
67 MARK S. KIRK (R-IL) Appropriations;
68 MARK SOUDER (R-IN) Edu. & Labor; Homeland Security; Oversight & Gov’t Ref.;
69 MARY BONO MACK (R-CA) Energy & Commerce
70 MAURICE HINCHEY (D-NY) Appropriations; Natural Resources;
71 MAXINE WATERS (D-CA) Financial Services; Judiciary
72 NEIL ABERCROMBIE (D-HI) Armed Services; Natural Resources
73 NORMAN D. DICKS (D-WA) Appropriations
74 PATRICK KENNEDY (D-RD) Appropriations; Oversight & Gov’t Reform
75 PETE SESSIONS (R-TX) Rules
76 PETER KING (R-NY) Financial Services; Homeland Security
77 PHIL GINGREY (R-GA) Energy & Commerce
78 RALPH M. HALL (R-TX) Energy & Commerce; Science & Technology (Rnk. Mem.)
79 ROBERT I. WEXLER (D-FL) Financial Services; Foreign Affairs; Judiciary;
80 RON KLEIN (D-FL) Financial Services, Foreign Affairs;
81 ROSA DELAURO (D-CA) Appropriations; Budget
82 SALOMON ORTIZ (D-TX) Armed Services; T & |
83 SAM GRAVES (R-MQO) Agriculture; Small Business (Rnk. Mem); T & 1
84 SAM JOHNSON (R-TX) Ways & Means
85 SANFORD D. BISHOP (D-GA) Appropriations
86 SHEILA JACKSON LEE (D-TX)
87 SHELLEY BERKLEY (D-NV) Foreign Affairs; Ways & Means
88 TOM ROONEY (R-FL) Armed Services; Judiciary
89 VERN BUCHANAN (R-FL) Small Business; T & 1; Veterans’ Affairs
90 A?Pro?YiaﬁMS

TacK Kinth'hn (R-GA)
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DEPARTMENT OF STATE CONGRESSIONAL
CORRESPONDENCE TASKER

DATE: AUG 62009
X SUBSTANTIVE CONSTITUENT
X IMAGE ENTIRE DOCUMENT IMAGE ONLY FIRST PAGES

BUREAU:

AUG 6 2009
BUREAU ACTION REQUESTED: RESPOND TO CCU 2 DAYS FROM:

2 ; REPLY FOR SIGNATURE BY Richard R. Verma, ASSISTANT SECRETARY,
LEGISLATIVE AFFAIRS

ADDRESS ENVELOPE TO DISTRICT OFFICE

DIRECT REPLY TO CONSTITUENT BY OFFICE DIRECTOR WITH COPY TO
CONGRESSIONAL OFFICE. PHONE 7-1608 WHEN COMPLETED

FYI ONLY/NO RESPONSE NECESSARY
REPLY FOR SIGNATURE DIRECTLY BY BUREAU

OTHER ACTION:

FOR GUIDANACE/INFORMATION ON FORMATTING CONGRESSIONALS SEE:
http://www.legislativeaffairs.state.gov/index.cfm?fuseaction=p blit?play&shortchJJPN
1

/09

***BUREAUS MUST MAKE TRANSFERS OF ACTION DIRECTLY WITH RECEIVING BUREAU'S FRONT
OFFICE. The CCU has a listing of contacts. PLEASE NOTIFY CCU 7-1608 OF ALL TRANSFERS OF
ACTION™**
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@Congress of the Wnited States
Washington, B 20515
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June 19, 2009

The Honorable Hillary Clinton
Department of State

2201 C Street, NW
Washington, DC 20515

Dear Secretary Clinton:

We are writing to you on behalf of Oscar Cerna, a U.S. citizen, and hts company
Cemento America, S.A. (CEMAR). Mr. Cerna’s investment in Honduras was allegedly
expropriated by the Honduran government in 2004 to protect the government’s
commercial interest in a partially state-owned cement company substantially controlled
by the Honduran military. We respectfully request that you refer this case to the
Department of Justice’s Foreign Claims Settlement Commission (FCSC).

Mr. Cerna has presented substantial evidence to us that his $27 million cement plant was
intentionally driven into bankruptcy by and expropriated through actions of the
government of Honduras. Among the evidence Mr. Cerna cites are pleadings later filed
by the Attorney General of Honduras largely admitting to the scheme. In furthering this
complex plan, the government of Honduras apparently acted not only through the
military, but also through its judicial system and agencies, including the Honduran tax
authority and its intellectual property registry. In the process, not only was equipment of
CEMAR seized, but the Honduran government pursued a dubious criminal prosecution of
Mr. Cerna which was later thrown out by the courts. This evidence, including a legal
analysis prepared by the law firm of Greenberg Traurig supporting Mr. Cerna’s claim and
many other key documents, is contained in a dossier accompanying this letter.

Last year, many of us wrote a similar bipartisan letter to your predecessor (dossier,
section. 3). While the State Department declined our previous request, we believe that
decision was based on a misreading of the case and Mr. Cerna’s ability to exercise his
rights under the Bilateral Investment Treaty.

Madame Secretary, while the State Department previously recommended that this case be
dispatched to international arbitration under the BIT, Mr. Cerna is not a multi-national
company with the resources needed to engage in such a costly four-to-eight year

PRINTED ON RECYCLED PAPER
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The Honorable Hillary Clinton
June 19, 2009
Page two

litigation. Many, if not most, of the key facts in this case have already been established
in various Honduran official findings and statements. These facts do not need to be
proven again in a fruitless, expensive, dilatory, and endless arbitration.

Accordingly, we respectfully request your intervention in referring this case to the
Foreign Claims Settlement Commission, as this is, in reality, Mr. Cerna’s only available

remedy.

We thank you for your kind interest in this most important case, involving a U.S. investor
in a foreign country. '

Sincerely,

Evod L. Em R Lorria Hnch
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The Honorable Hillary Clinton
June 19, 2009
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The Honorable Hillary Clinton
June 19, 2009
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The Honorable Hillary Clinton
June 19, 2009
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The Honorable Hillary Clinton
June 19, 2009
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The Honorable Hillary Clinton
June 19, 2009
Page seven
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Honduras IRS Collusion w/ Part-Military Cement Co., & Auditing Firm
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Honduras IRS Collusion Scheme With
Part-Military Cement Co. & Auditing Firm

GEETTTEED GETTED GETIED GETIIED $GEETTTED
Cerna under
awp ©extreme duress
agreed to sell
his shares to

; Honduras IRS
i oT)
CEMAR visited CEMAR Honduras
S5 & announced AR IRS initiated

S CEMAR
eliminated due —

starts wm_::Q CEMAR audit R to QO<013303» = vy
‘ a premature S . - Part-Military
cement. e h.x audit. = @  collusion. BB comentCo, with
/ / / Due Dilligence. /
/ 4 7
iy 04— July 04 TS GETITEED GETITD
O_WM%MMMmmx M”_mm%%_ﬂ_wqﬁ Palao William IRS resolution Final .Io:a:_.mm
iability of . #8 Military Cement & issued fraudulent gy confirms $59,200, e IRS audit of CEMAR mam
tax liability for after CEMAR proves ralao
$59,200 & ooy Co. foperform o ~EMAR of $5.1 M. #88 assets transferred 588 William Report

resolution required : : Mili _ manipulated &
to follow in @ CEMAR Tax e IRS withheld their ___  to Part-Military _— P

5 days 4 Due Dilligence./ - resolution. Cement Co: y fraudulent. .

The illegal involvement of the Government, through Its FInance Minister, & the Honduras IRS, In collusion with the
Part-Military Cement Co., and its auditing firm (Palao Willlam) constitutes acts of corruption, abuse of authority, &
influence peddiing, all in violations os U.S. & Honduras laws, including the U.S. Foreign Corrupt Practices Act.
All involved in the elimination of the U.S. investment ($27 Million), CEMAR.
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HONDURAS IRS, MILITARY & EXTERNAL AUDITORS- EXPROPRIATION OF A U.S. INVESTMENT (2004)

1. The Government of Honduras (GOH), in protecting its assets and in collusion with a part-military owned cement co.,
expropriated the $27 million U.S. Investment (CEMAR). The GOH scheme included employing powerful agencies,
including Honduras IRS, Intellectual Property Registry and Judicial System, in a campaign of harassment, abuse of power
and human rights violations. These included an arrest warrant and criminal charges against Cerna (dropped ‘02), and
temporary confiscation of CEMAR assets without due process. The Honduras Anti-Corruption Agency implicated the
Honduras IRS/Minister of Finance, the Military and its auditing firm for illegally reducing a $10 million tax liability of
the Military; in a report stating that these resources aided the Honduras Military in eliminating CEMAR from the market.
The Military’s cement activities have been at the core of many corruption scandals, with high-ranking GOH and Military
officials implicated, as documented by the Honduras Attorney General. His office indicted several former IRS agents
invoived in the Military tax liability scheme. In Feb 09, the court validated the charges & is now on appeal.

2. From 2001-04, Oscar Cema (a U.S. citizen & CEMAR principal owner), constructed a cement plant with U.S.
technology, supplies and services, created 3,500 jobs, and paid $4.5 million in taxes to the GOH. CEMAR superior
product gained 20% market share and was authorized by GOH to export to the Central America region.

3. When CEMAR opened in '03, it was targeted by a predatory price war in which the GOH and the Military were active
participants. Later, the Honduras IRS under the Minister of Finance and in collusion with his influential auditing firm
(also auditors for the Military, a conflict of interest} committed a series of illegal and harassing acts against Cerna
including threatening to charge him with serious tax violations. As in 2002, Cerna was again in fear for his personal
freedom and safety. Cema eventually succumbed to these attacks and shut down the plant, which was soon taken over by
the part-military (42%) company in 04 at a fire sale price-completing the intended expropriation,

4. Since ‘04, Chairmen Dan Burton, Eliot Engel, Tom Lantos, Charles Rangel, and other Members, along with other U.S.
officials have repeatedly raised their objections in the CEMAR case. GOH reports, discovered after CEMAR elimination
documented the illegal involvement of present and former prominent GOH officials in the expropriation of CEMAR.
Honduras President Zelaya and his predecessor continue to refuse to resolve this matter for over 5 years.

5. The U.S.T.R in 2006/07 affirmed that the Honduras cement duopoly “began to apply predatory pricing with the intention
of eliminating [CEMAR] from the market, no subsequent prosecution was ever brought and the U.S. firm was forced to
leave the Honduran market....” In Honduras, the Attorney General and other agencies also concluded in separate
investigations (Sept-Oct *04) that CEMAR had been “immorally, illegitimately and illegally” eliminated from the market.
U.S. Ambassador to Honduras, Charles Ford (2005-08), publicly stated that “The existing monopoly caused the closing of
[CEMARY]... The Justice System in Honduras is not totally transparent and there is no assurance of getting fair justice.”

6. In June ‘08, former U.S. Ambassador to Honduras (2002-05) Larry Palmer attested to Congress as to Cerna’s claims of
expropriation as outlined in a legal analysis by the Greenberg Traurig firm. He stated, “Mr. Cerna has no realistic remedy
in Honduras, as the judicial system there is subject to influence from the same powers responsible for the improper acts in
questions”. Several Honduras governors, mayors and congressmen have corroborated Cerna’s allegations.

7. In Sept. ‘08, Chairmen Engel, Rangel, Conyers and 65 Members of Congress wrote to the Secretary of State in support of
Cema’s expropriation case, and requested the case be transferred to the Justice Department (FCSC). In Nov. '08, the
request was declined based on faulty and misleading recitals of the key assertions and facts by State.

8. The State Department refuses to recognize the direct and illegal involvement by GOH and the Military, despite evidence
of tax abuses by Honduras IRS in collusion with Military external auditors, and human rights violations. The Department
erroneously misquotes assertions by Cerna of predatory pricing tantamount to expropriation. Our Embassy wrote to Rep.
Burton, “Honduras had no legislation protecting Cerna”. This is contrary to the Library of Congress Report 2008, on
Honduras applicable laws (2001-04), requested by Rep. Ros-Lehtinen. The State Department is protecting GOH, despite
Honduras’ non-compliance with MCC “Corruption and Rule of Law” Criteria; and despite that MCC funds are currently
benefiting the Honduras Military cement interest, the exact parties responsible for the elimination of Cerna’s U.S.
Investment. Ironically, present and former Honduras Minister of the Presidency (who are closely associated with the
cement carte] and the Military) control the funds received from the MCC in Honduras, a serious conflict of interest.

9. The illegal involvement of the GOH through its Minister of Finance, and the Honduras IRS in collusion with the Military
cement co. and its external auditing firm (Palac William) constitutes acts of corruption, abuse of authority and influence
peddling. This abuse of power and political influence to validate illicit acts by the GOH is unfortunately a common
practice in Honduras. The Military cement company could not have eliminated the U.S. investment from the Honduras
market without the direct intervention of other prominent GOH officials (as referenced in the Honduras Anti-Corruption
Report) thus refuting any argument by the GOH or the State Dept. that this was only a predatory price war. The GOH
acts of expropriation against CEMAR without compensation are a violation of the U.S.-Honduras Treaty (BIT 2001), the
U.S. Foreign Corrupt Practices Act, and other laws, and are “convincing evidence of systematic corruption™ within the
GOH. Cerna seeks justice and compensation for his losses and damages.

Oscar M. Cerna, 848 Brickell Avenue, S-1215, Miami, Fl 33131, 786-316-0933, Fax 786-316-0981, et@cermarusa.com
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GOH* ILLEGAL OPERATIONS TO FUND
MILITARY CEMENT CO. over $163 MLIION

Institute of Military
Provision {IMP) created as
part of Honduras Mititary,

GOH fraudulent
privatization of its cement

funding provided by Co. (INCEHSA) to another
national budget & losses GOH agency, the Mifitary
financed by ooI. (IMP), through questionable
Managed by Chief of terms & conditions.

Honduras Military & other
senior military officials.

Audit of IMP ordered by
United Nation, following
losses & mismanagement of
all its companies (including
its cement holdings) by
senior military officers; audit
reveals 56.3% loss of IMP

equity.

IMP sells parts of its
cement co. to Lafarge for

$50 M, retaining almost
50% but without GOH lien
release & suspends GOH
toan payments.

* Government of Honduras (GOH) actions & funding aided

IMP in default on
gavermnment loan for
INCEHSA. GOH
restructures and forgives of
majarity of payments.
Amount: +/- 585 M.

GOH conspired with
Military partners to itlegally
reduce the [MP tax liability
an its cement Co. Amount:

+-S10M.

GOH buys cement from
INCEHSA al inflated value
as a credit for loan
payment. Amount: +/-
S14.0 M.

IMP owned & managed
bank forced to close down,
following audit by Banking &
insurance Commission:
majority of other IMP owned
companies shut down amid
losses and allegations of
corfuption.

in the elimination of CEMAR in 2004.

TOTAL MILITARY HOLDINGS LOSSES ABSORBED BY HONDURAS UP TO $1 BILLION.

Honduras Anti-Corruption
ommission Report concluded thal
the '91 privatization of INCEHSA
veas fraudulent & exclusively
favored the Mikiary {IMPY); all nigh
ranking cfficials should be
prosecuted; the privatization should
be annuied & GOH should recover
HNL. 98 M. The Attomey General
concurred, but criminal charge
never pressed.

IMP in default for 5 years
on cement ca. loan, gets
additional extension from
GOH. Amount; +/- S4 M.
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- HONDURAS GOVT. COLLUSION WITH
MILITARY/CARTEL IN CEMAR ELIMINATION

Feb. 2009

US Investment-CEMAR

7 BAGS $ 32.00 9 BAGS * $59.13
SAND . SAND
$ 515 (Comparison of S 857
GRAVEL $ 7.78 cost to produce GRAVEL $13.77
ADD | 1 MT)
ITIVES (NOT NEEDED) . ’ >UU_.~._<mw 3 4.00

COST TO HONDURAS PEOPLE +/- $1 BILLION OVER 5 YEARS

90% is due to increase in price & decrease in cement quality in concrete.
* Lack of quality results in more bags. Prior to CEMAR up to 11 bags were required.
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Greenberg
Traurig

Steven M. Schnesbaum

Tel. 202.530.8544
Fax 202.331.3101

schneebaums@gtiaw.com

March 11, 2008

Mr, Oscar Cerna
Cermar & Associates
848 Brickell Ave

Suite 1215

Miami FL 33131

Re:  Expropriation case involving Honduras: synopsis of legal analysis

Dear Oscar:

Thank you for asking me to review the various aspects of your expropriation case against the
Government of Honduras. .

I am enclosing with this letter a synopsis of the results of my legal analysis. I conclude that the
facts as you have presented them to me reveal a pattern of conduct violating the provisions of
the bilateral investment treaty between Honduras and the United States. In the enclosed
memorandum, I set out the reasons for that opinion, as well as the facts and law that underlie
each separate instance in which I believe that a violation has occurred.

While the synopsis does not attempt a full, detailed elaboration of the narrative or of the
arguments, I hope it is sufficient to establish the conclusion to a reasonable level of certainty.
Please feel free to share it with anyone who might be of assistance in ensuring that justice is

done, and that the wrongs done to you are remedied.

I would be pleased to participate in any subsequent developments in this case.

With best personal regards,

Yours sincerely,

Steven M. Schneebaum

Greenberg Traufig, LLP | Attomeys at Law | 2107 L Street, NW { Suite 7000 | Washington, D.C. 20037

Tel 202.331.3100 | Fax 202.331.3101
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Oscar M. Cerna v. The Republic of Honduras
An Indirect Expropriation in Violation of International Law

Synopsis of the Legal Analysis

I. Introduction

This memorandum outlines the claim of a United States citizen, Oscar M. Cerna, whose
investment in a company, Cemento America S.A. de C.V. (“CEMAR?”), was expropriated by the
Government of Honduras. The indirect expropriation, for which Mr. Cerna received no
compensation, involved a scheme designed and executed by the Government to protect its own
commercial interests, and the interests of individual officials, in the two companies that
dominated, and still dominate, the domestic cement manufacturing industry. As a result, Mr.
Cerna lost the total value of his investment, and suffered additional economic and non-economic
losses, for which he now seeks relief.

II._The Facts

a) Mr. Cerna’s investment in Honduras

Together with his partner, Japan’s largest cement company, Mr. Cerna between 2001 and 2004
invested some $27.4 million in the creation of a new cement plant in the town of San Lorenzo,
Honduras. The factory, which came online in October of 2003, had an initial production
capacity of 371,500 tonnes per year. It included some $18.8 million in U.S.-origin technology,
materials, and equipment.

Immediately CEMAR’s production demonstrated the capacity to acquire serious domestic
market share (almost 20% in just five months). In 2004, CEMAR began export operations to El
Salvador and Nicaragua, having received the necessary permits from the Government of
Honduras. Its Cemento Uno brand was a demonstrably superior product to the varieties then for
sale in Central America, exceeding market standards by more than 50% (as certified by a
subsidiary of the U.S. Portland Cement Association).

b) The benefits that CEMAR brought to the Honduran marketplace

CEMAR offered its Honduran host more than just a better kind of cement, however. It offered
jobs - some 3,700 of them -- in an area of the country desperately in need of economic
development. It promised to comply with sound environmental and job-safety practices. It paid
more than $4.5 million in taxes and contributions to Honduras. And CEMAR also offered a new
attitude of entrepreneurship, driven by a successful businessman with a proven record, with
access to the capital necessary to turn his investments into reality, and the acumen to make that

WDC 371,593,038v71 3/11/2008 |
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reality profitable for himself and his business partners, as well as to benefit those whose labor
would keep the factory in operation.'

¢)_The controlling cement Industry duopol

For years, the cement industry in Honduras has been dominated by two firms: Cementos del
Norte, S.A. (CENOSA, previously known as CEHSA), and Industria Cementera Hondurena, S.A.
(INCEHSA). Both companies had been agencies of the Honduran Government until they were
privatized in 1991-2: a very controversial program that resulted in millions of dollars in losses to
the Government.?

CENOSA is largely owned by Honduran politicians and their powerful families. These included,
until January 2008, the Minister of the Presidency, whose role is roughly comparable to the
White House Chief of Staff in the United States.” This is the same individual who was President
of CENOSA at the time CEMAR was entering the market. Several of the principal figures in
CENOSA have been implicated in other incidents of corruption and abuse of power.

Since 1998, INCEHSA has been a partnership or joint venture between the Honduran
Government, through its Military Pension Fund (IPM), and the French multinational enterprise
Lafarge. IPM, which operates under a constitutional and legislative mandate, is presided over by
the Chief of the Armed Forces, and is managed by powerful serving and retired military officers,
owns 42% of the outstanding equity in INCEHSA. Like CENOSA, INCEHSA has connections
with powerful Government officials. Its former General Counsel was the President’s Chief
Legat Counsel until January 2008, and is the current Minister of the Presidency. The Chief of
the Armed Forces -- that is, the President of IPM -- is also the Vice President of INCEHSA’s
Board of Directors.

N

As a result of serious mismanagement, JPM was forced to shut down most of its commercial
companies, resulting in millions of dollars of losses which by law were assumed by the
Honduran Government. The IPM scandal was well documented in an independent audit
performed under the auspices of the United Nations. INCEHSA therefore became the principal
source of revenues for IPM, creating great incentive for IPM to support INCEHSA’s dominant
position in the cement market. This incentive made the influential Honduran military into a
powerful opponent of any new competition in the market,

! The benefits that CEMAR brought to the region were recognized by, among others, iocal
authorities (including more than 25 mayors and a State Governor), as well as the leading local
environmental organization.

? In 1997, the Honduran Anti-Corruption Commission detailed the fraudulent privatization of
INCEHSA for the benefit of IPM, and recommended criminal charges against numerous ex-
government officials, including former President Rafael Callejas.

* Among other things, the Minister of the Presidency oversees management of Millennium
Challenge funds, now the largest single U.S. aid package to Honduras.
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The Government has a significant commercial interest in the continued viability of its investment
in INCEHSA, and its managers have a personal interest as well. And the Government has
consistently acted to protect its investment, through the actions and omissions described in this
memorandum, but also through questionable subsidies and debt forgiveness extended to the
members of the duopoly. Nor is this an insignificant commercial contribution: over the years,
the aggregate Government support for INCEHSA alone has reached more than $100 million.*

d} Elements of the scheme to drive CEMAR into bankruptcy

The conspiracy to drive CEMAR into bankruptcy, and to ensure that it would not succeed in
acquiring market share from its competitors INCEHSA and CENOSA, included a number of
elements, each of which would be sufficient, and all of which together are more than adequate, to
constitute indirect expropriation as a matter of law. These included a concerted campaign of
predatory pricing of cement manufactured by the members of the duopoly. The Government
does not deny that the sharp decline in cement prices that began just around the time that
CEMAR was introducing its praduct into the market, was a result of predatory pricing. Indeed,
the Attorney General, the Commerce Department, and others used that very terminology to
describe their findings in a report on their investigation of the cement market conducted in 2004.

These denunciations, however, were window dressing. It was the very same Government that
was ultimately responsible for the unfair competition, which was illegal under Honduran law.
The excuse that no specific legislation existed to permit prosecution of these offenses (or, even
better, to prevent them from occurring in the first place), rings hollow. Honduras does have an
adequate statutory basis on which its officials could have proceeded to stop these practices, had it
wished to do so.

The Government’s collusion in the predatory price scheme also had its intended resuit on
CEMAR s principal lender, which withdrew its $10 million long-term financing commitment to
the company. As a result, CEMAR was unable to honor its financial obligations, and was
vltimately forced to sell its assets under duress and on extremely unfavorable terms to INCEHSA.

The Government also interfered in the process of registering inteliectual property to ensure that
CEMAR would not be able to trade confidently using its most valuable asset: its name, Cemento
America S.A. de C.V. It did this in a way out of conformity with normal practices, and
suggesting deliberate acts to impede what should have been a routine transaction.

Both CEMAR as a company and Mr. Cerna as its chief executive were harassed and intimidated
by state authorities. In particular, the regional chief of the National Police purported to seize
CEMAR's equipment, and the local agent of the National Prosecutor brought criminal charges

4 In 2002, the Government forgave an $8 million tax liability of INCEHSA: a decision later
declared illegal by the Anti-Corruption Commission. INCEHSA’s auditing firm was also
implicated in the report. These are the same auditors who in 2004 conducted & due diligence
investigation of CEMAR. And in October 2003, the Government granted an illegal extension of
its loan to IPM originally funded for the privatization of INCEHSA,; despite the fact that the loan
had been in default for over five years, according to a iegal opinion by the Office of the Attorney
General of Honduras. -~

WDC 371,593,035v1 3/11/2008 3

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



— UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

B

against Mr. Cerna, not only despite the utter lack of merit to his position, but also in open
disregard of administrative procedures applicable to such cases. Ana ine case was permitted by
the court to proceed, until the local officials were uitimately reined in by their superiors when the
United States Embassy intervened.

All of these actions and omissions by the Government illustrate a pattern of conduct that caused
millions of dollars in losses to CEMAR, and compromised Mr. Cerna’s relationship with his
strategic partner and shareholder from Japan. The Japanese partner ultimately terminated all
technical and financial assistance, as well as supplies of key raw materials. Without the support
of his partner, Mr. Cerna was left to fend for himself, with his entire investment now in serious
jeopardy.

Individually and together, these measures taken by the Government of Honduras constituted an
indirect expropriation of Mr. Cerna’s investment in CEMAR, in violation of governing law,
including the 2001 Bilateral Investment Treaty with the United States.

e) The constructive expuision of CEMAR from Honduras

CEMAR was effectively bankrupted and forced out of the Honduran market in February 2004,
after just five months of operation. Not yet aware of the scope of the conspiracy against him, Mr.
Cerna under duress contracted to sell the Company’s stock. The Govemment, however, was not
finished abusing him. It engaged in more shady practices, in this instance delaying the final
report of open tax liabilities, in order to ensure that the price Mr. Cerna received for his
investment was sharply reduced.

This measure was taken out of more than sheer vindictiveness. The purchaser of CEMAR was
none other than INCEHSA, the partially state-owned company. So the savings achieved
improperly as a result of manipulation of the tax audit inured directly to the Government’s
benefit. Eventually, INCEHSA paid Mr. Cerna fire-sale prices for his company’s assets, and he
left the country, having lost nearly all of his investment.

ITI. The Legal Framework
a) Content

The United States and Honduras are parties to a 2001 bilateral Treaty Concerning the
Encouragement and Reciprocal Protection of Investment. The essence of the 2001 convention is
the commitment of each party to extend national treatment to investors of the other nationality.
In particular, the parties to the Treaty have agreed that neither will “expropriate or nationalize a
covered investment either directly or indirectly through the application of measures equivalent to
expropriation or nationalization,” unless for a public purpose, and against “prompt, adequate, and
effective compensation.”

The provisions of that Treaty are directly enforceable in Honduras, which takes the “monist”
approach to the incorporation of international law into its domestic system: international norms
or treaty and custom do not require legislative implementation, according to the Honduran
Constitution. It follows that the indirect expropriation of a covered investment is a violation of
the laws of Honduras, as well as of the Treaty.
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b) Standing to assert a claim

Mr. Cerna, as a citizen of the United States, is entitled to the full protection of the rights
extended and recognized under the 2001 Treaty. His investment in CEMAR is a “covered
investment” under the Treaty, because it is “an investment of a national . . . of a Party in the
territory of the other Party.” That CEMAR itself was incorporated in Honduras does not in any
way affect the application of Treaty provisions, and therefore of Honduran law, which forbid the
direct or indirect expropriation of covered investments. It was Mr. Cerna, in other words, whose
investment was indirectly expropriated, and who has standing to invoke the Treaty as governing
law intended to protect him from just such a result.

IV. The Elements of the Indirect Expropriation
a) Predatory pricing by the cement duopoly

The textbook definition of predatory pricing is the lowering of prices by a monopolist (or by
oligopolists in concert), without regard to costs of production, in order to drive a competitor from
the market, with the losses then recouped by price increases once the scheme succeeds.
Predatory pricing is unfair because both its intent and its effect are to reduce competition to the
detriment of consumers. What CENOSA and INCEHSA did to CEMAR is a perfect illustration

of this pernicious practice.

In 2003 and early 2004, before CEMAR’s production facilities came on-line, the price of a
metric tonne of cement in Honduras was approximately $88.24 at the factory gate. CEMAR
began commercial sales in September 2003. Between that time and February 2004, when
CEMAR, unable to compete with the predatory prices and unable to overcome the other hurdles
erected by the Government of Honduras, abandoned its efforts, the duopoly lowered prices to
$39.48 (a reduction of 55.3%), and openly threatened further cuts to $13.82 (84.3%)).

After the threat of having to compete with CEMAR was eliminated, the cartel members restored
their prices to where they had been, reaching $89.86 in August 2004, There was no market
factor -- no shortage of raw materials, no sharp change in consumption -- that could account for
such rapid and drarnatic fluctuations.

In February 2007, the price of cement in Honduras was $111.21/tonne, ex works. This
represents a 281.7% increase over prices just three years before, and it is 805% higher than the
prices the cartel announced that it was prepared to set if necessary to accomplish the goal of
bankrupting CEMAR. The duopolists continue to enjoy the fruits of their illegal conduct to this

day.
b) Interference with intellectual property registration

Under Honduran law, a company has the exclusive right to use the words contained in its
corporate name, and no one else may interfere with that right by purporting to claim a
proprietary interest in those words. Registration of the name is notice to all that the contents of
the name, in its sectoral context, are off-limits.
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And when CENOSA attempted to register the trademark “America,” the Government accepted
the application, not informing CENOSA (as it well knew) that another company in the cement
sector -- CEMAR (Cemento America S.A.) -- had already laid claim to the word “America” as
part of its corporate name. Nor did the trademark office notify CEMAR that a conflicting
application had been filed.

In December 2003, once CEMAR successfully started operations, the Government accepted a
complaint filed by CENOSA against CEMAR, alleging that it was illegally using the trademark
“America,” and seeking an injunction. CENOSA alleged that it was the legal owner of the
“America” trademark, and also requested that the Government impose administrative sanctions
for what it falsely labeled as anti-competitive practices committed by CEMAR. The Government
deliberately and illegally withheld notification of this action to CEMAR, however, until August
2004, eight months later, after the Company had already ceased operations.

In addition to this assault on the name “America,” on September 23, 2004, INCEHSA (the
partially-state-owned cement company) fraudulently incorporated a corporation called “Cemento
Uno de Honduras, S.A.” The Mercantile Registry of Tegucigalpa registered the new corporation,
although it did not meet all legal requirements. This act constituted an illegal dispossession of
CEMAR s right to the exclusive use of its “Cemento Uno” registered trademark, and was
performed at a time when the cement cartel had not yet consummated the stripping of CEMAR’s
assets.

¢)_False charges against CEMAR and Mr, Cerna

( Naturally, much of the specialized heavy equipment needed to establish the state-of-the-art

- CEMAR production facilities had to be imported. A substantial portion of that equipment
(valued at over $13 million) was landed at the port of Henecan, in southern Honduras, in July
2001. Initially, it was cleared for temporary importation, with the required customs bonds duly
deposited to secure re-export within six months.

Four months later -- in other words, during the time when there could be no argument about
whether the equipment was properly in the country -- the National Police raided the CEMAR
facility and seized the equipment. While the importing entity was CEMAR and not Mr. Cerna
individually, Mr. Cema was personally charged by the local prosecutor with tax evasion. The
local judge not only admitted the charges, but reaffirmed the seizure. In a grave violation of
human rights, he issued a warrant for Mr. Cerna’s arrest.

The charges were entirely without basis. After the United States Embassy intervened at a very
senior level, it emerged that there was not even a legal fig-leaf to cover the embarrassing
illegality of these actions. Under Honduran law, the National Police has no authority to seize
anything without a prior court order. And only the national prosecutor may initiate indictments
for tax fraud, and he may do so only on request from the national headquarters of the tax
authorities. Neither happened here. It appears that the regional police inspector and the local
prosecuting agent took it on themselves to seize the CEMAR machmery and to file charges
against the U.S. national whose company had imported it.
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In February 2002, the national tax agency confirmed the legality of CEMAR’s import activities,
and extended the temporary importation for six months. CEMAR posted an additional re-
exportation bond, and before the expiration of the period, paid all applicable duties and
permanently imported the equipment into Honduras. In April, the court confirmed that the
charges had been substantively baseless and procedurally improper. Nevertheless, the
interference with CEMAR s start-up, as well as the personal attacks on Mr. Cerna, were both
costly and intimidating.

d) Other measures to impede CEMAR, or to promote its competitors

Even after it became obvious that CEMAR was defeated and would have to leave the Honduran
market, its tormentors would not give up their efforts to teach Mr. Cerna a lesson: the lesson that
competition from foreigners was not welcome in the cement sector.

Not yet aware of the scope of the conspiracy against him, Mr. Cerna commenced negotiations to
sell CEMAR to one of its competitors, INCEHSA, the partiaily state-owned cement company.
These negotiations themselves, however -- unbeknownst to Mr. Cerna -- were just one more step
in the conspirators’ plans to destroy him. And the Government tax authorities played a
particularly active role during this operation.

When signing the contract to purchase CEMAR, INCEHSA insisted that its own auditors

conduct the customary due diligence. In early August 2004, the auditors “discovered” $5.1

million of unpaid taxes owed by CEMAR (despite the results, a month earlier of a Government
' audit that showed only $60,000 in unpaid tax liability). When CEI4AR demanded an official

resolution of the tax audit needed in order to pay the liability and, more importantly, to rebut the
auditors’ due diligence “findings,” the tax authorities refused to issue it.

T

The contract negotiations were really a trap, carefully designed by the Government and
CEMAR s competitors and their auditors. INCEHSA dragged out the talks. Finally, using the
“discovered” $5.1 million of unpaid taxes as a premise, the purchaser canceled the contract and
advised Mr. Cerna that there would be no further negotiations. Under that measure of additional
duress, the hostile takeover was then redesigned as an assets purchase, rather than an acquisition
of equity, and the total compensation package was effectively lowered by some $12 million.

The auditors who oversaw this transaction were none other than the auditors of both INCEHSA
-- the principal competitor of CEMAR -- and IPM, its shareholder.’ The Government
deliberately held back its final determination of the real tax debt as the closing progressed,
ensuring that the auditors’ view was accepted as correct. Two days after the deal closed, the
Government issued a report stating that, in fact, the unliquidated tax liabilities of CEMAR had
been on the order of $60,000 after all.

In 2005 CEMAR requested a final audit, after which the tax authorities issued CEMAR 2 “clean
bill of health.”

3 At the time, the two principal partners of this auditing firm also served as the Minister of
Finance and the shareholders’ representative to the board of directors of INCEHSA, respectively.
The latter was also the Managing Director of the auditing company.
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V. The Government’s Involvement in the Scheme

It is fully to be expected that the position of the Government of Honduras with respect to these
allegations will be not to deny them as a matter of fact, but rather to concede that they occurred,
and to insist that there was no active involvement -- indeed, perhaps not even any acquiescence
- by the Government. The Government, in other words, will likely argue that, in its roles as
both (direct or indirect) purchaser of cement and parens patriae, it was (like CEMARY!) an
innocent victim of manipulation by the cement duopoly, which it was powerless to prevent.

The facts, however, belie that excuse, and show not only that the Government was well aware of
the scheme, but that it was an active participant in it. International law recognizes the notion of
“state responsibility” for acts performed, or omissions tolerated, by the agents of governments, as
well as by governments themselves. On this record, it seems clear that the Government of
Honduras did more than allow the series of wrongs of which Mr. Cerna was the innocent victim.
The Government itself was responsible as a matter of fact and law.

a) The predatory pricing

Mr. Cerna here relies on two types of proof: (a) argument that as a matter of law the
Government of Honduras was obligated (but failed) to address what it acknowledged was
a classic pattern of predatory pricing and abuse of a monopoly position, and (b) evidence
that as a matter of fact the Government and its senior officials were intimatety involved
with the members of the duopoly.

As a matter of law, the Constitution requires that the Government assume responsibility

for the entity that provides pensions and similar benefits to members of the Military (as

well as the National Police and other entities). The Honduran Military pension fund, IPM,

is a significant stakeholder in Lafarge-INCEHSA, pursuant to the constitutional mandate

that it protect the futures of retired and disabled soldiers and sailors, -

As a matter of fact, CENOSA was and continues to be substantially controlled by
influential Honduran politicians, including highly-placed members of the Administration
in office at the time of the events in question.

b) The trademark registration

The failure of the Government’s intellectual property registrars to permit CEMAR to protect its
own name from abusive registration by its competitors was a direct action of the Government,
and it can be shown that the action was inconsistent with well-established law and policy. Under
Honduran law, the commercial name of an enterprise, duly registered, is presumptively to be
protected. In this instance, however, not only did the Government entertain an application by a
competitor, but its officials did not inform CEMAR that CENOSA had filed an administrative
complaint against the Company, in December 2003, for allegedly making illegal use of a
trademark that was part of its registered name. The notification of the complaint was not
delivered to CEMAR until August 2004, several months after it had closed operations.
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¢) The persecution of CEMAR and Mr. Cerna

The abuse of CEMAR and Mr. Cemna by police officials -- including the false accusations of
customs fraud -- represented actions proceduraily and substantively unlawful in Honduras, as the
courts ultimately found. The prosecution was uitimately dismissed as ulfra vires the
Government official who brought it (undoubtedly in an excess of 2eal in support of what he
knew was the Government program: to force CEMAR from the market by any means necessary).

The involvement in the Government in these measures, incidentally, justifies the claim that they
constituted violations of Mr. Cerna’s human rights, as well as of his rights under the Treaty and
Honduran domestic law. Honduras is a signatory to all of the principal instruments guaranteeing
basic human rights, including the Intemational Covenant on Civil and Political Rights, and the
Pact of San Jose (the Inter-American human rights treaty). All of these commit states parties to
abandon the use of the criminal justice system for political ends, and vouchsafe the rights of
those accused by the system to fair treatment, before, during, and after charges are brought
against them. Only states are parties to these agreements, and only states can violate their
provisions, as the Government of Honduras did here.

Once again, it can hardly be argued that the Government was a stranger to a plot of its own
devising. The fingerprints of Government agents are all over the malicious prosecution of Mr.
Cerna and CEMAR.

d) The other steps to drive CEMAR from Honduras

The auditors who performed the due diligence on CEMAR (under the contract to sell the

R Company) were also the external auditors for [PM and INCEHSA, this business relationship
having been in place for many years. Obviously, the auditing firm’s goal was to produce a report
that would permit its valued client to reduce its outlays for the business it was purchasing.

But they were invaluably assisted in their efforts by the inexplicable refusal of the tax authorities
to rule definitively on the simple question of how much CEMAR owed in unpaid taxes. The tax
agency’s delay in certifying its original determination that the tax liability was about $60,000
gave the auditors the opportunity to “find” a hugely inflated liability, without fear of rebuttal.
The purchaser, balking at acquiring a business with such enormous debts, was able to gouge the
moribund sellers to the tune of some $12 million (by demanding that the transaction be
restructured and closed as an assets purchase). Only after the closing did the tax agency admit
that the debt had, in fact, been $60,000 all along.

The Government profited from this scheme, through its ownership interest in the purchaser. And
so the Government both provided the vehicle for the fraud, and reaped some of its benefits. The
Government of Honduras was no innocent bystander, unable to prevent the sophisticated
manipulation of events by private investors. It acted, deliberately, to protect what it appears to
have seen as its commercial interests. And it did so in violation of the Treaty, as well as of
numerous provisions of domestic and international law.
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V1. Damages

The lost investment in CEMAR was on the order of $27.4 million. According to the Treaty,
however, the proper measure of damages is greater than this. It is the fair market value of the
expropriated asset, set as of a time immediatety before the expropriation was consummated. In
this case, the fair market value of CEMAR -- by any method of valuation -- would have been far
greater in October 2003 than the investment needed to start it up. Moreover, Mr. Cerna is
entitled under Honduran law to compensation for his non-economic losses, including the
violations of his human rights:

VII. Congclusion

What is briefly summarized in these pages is a cynical and deliberate attempt by a government
and its officials to put their own interests above the national interest, even when doing so
entailed violations of local laws, the national constitution, and binding treaties. But international
law at the beginning of the twenty-first century has evolved to the point that it will not permit
such abuses to succeed, or to go unpunished.

Failure to enforce the law, including in this instance the Bilateral Investment Treaty, would send
a powerful signal to certain elite elements in Honduras that they are free to continue their corrupt
practices with impunity. It would reward them for their rapacious conduct. And it would have
an inevitabie and destructive chiliing effect on foreign investment in Honduras.

The investment of Oscar M. Cerna, a citizen of the United States, in Honduras was taken from
him without legal justification and without compensation. For all of the foregoing reasons, as a
= matter of fairness, a matter of equity, and ultimately a matter of law, the Government of
Honduras should be required to restore to Mr. Cerna the value of his investment, as well as to
pay him compensation for the losses that he has suffered.

Steven M. Schneebaum
GREENBERG TRAURIG LLP
‘Washington, D.C.

1t March 2008
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Ambassador Larry L. Palmer

July 14, 2008

The Honorable Eliot Engel

11.S. House of Representatives FELP‘:
Washington. D.C. 20515 I b\

Dear Mr. Chairman:

As U.S. Ambassador to Honduras durtng 2002-2005. 1 became very familiar with the
case of Oscar Cerna, a U.S. citizen. and his company CEMAR. Mr. Cerna claims that the
cement plant he constructed in San Lorenzo. Honduras was indirectly expropriated, in a
scheme involving senior government officials and an entrenched cement duopoly in
which the Honduras military holds a substantial interest, 1 met with Mr. Cema numerous
tumes at the Embassy and at the plant. In response to inguiries from Members of
Congress. | met with senior Honduras officials. to addréss Mr. Cerna’s allegations of a
government-led effort o drive him from the markel. through malicious prosecution,
harassment. temporarily confiscation of his plant without due process and other abuses of
power.

1 have reviewed Mr. Cerna’s legal analysis prepared by the Greenberg Traurig firm in
Washington. D.C.. and can attest from my personal knowledge 1o the accuracy of the
facts stated therein rcgarding Mr. Cerna’s claim of indirect expropriation including
violations of the U.S.-Honduras Bilateral Investment Treaty (BIT 2001). | am also

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522

fumthar—with—teters from—several Past aitd present Honduras governois and Mmiyors
supporting Mr. Cerna’s allegations. and ciling the jobs, economic benefits and overall
stimulus to their regions that have all been lost since CEMAR was forced out of the
market.

The Honduras government has ignored this case far three long years. Mr. Cerna has no
realistic remedy within Honduras, as the judicial system there is subject 10 influence from
the same powers responsible for the improper acts in question.

I understand the State Department has verified a part of Mr., Cerna’s claim (predatory
pricing). but is not willing to recognize his more serious allegations of government
abuses. including human rights violations. As the State Deparument will not certify any
violations of BIT. Mr. Cerna is now asking the Congress to issue Report Language
withholding any aid that would otherwise benefit the cement interests held by the
Honduras military, until this case has been addressed in a satisfactory manner.

901 North Stuart Street. 10" Floor, Arlington, Virginia 22203 1
Tel (703)-306-4301, Fax (703)-306-4363

Date: 11/23/2015
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Ambassador Larry L. Palmer

Cf-\.

Needless to say, I am prepared to provide any information known 10 me in support of Mr.
Cerna. I am very concerned that the State Department during its investigation of ihe case,
never once contacted me for verification of any facts. T am also aware of at least 25 othes
pending cases by U.S. investors agzinst the Honduras government,

I was once quoted in the local press to the effect that CEMAR was a2 model for U.S.
investment that would come 1o Honduras with the passage of CAFTA. Mr. Cema
invested S27 million, created thousands of jobs and paid millions of dollars in 1axes in
Honduras. He invested considerable energies and resources in that country, in the spirit
of our international treaties including BIT and now CAFTA.

While the State Depariment has now tmed its back on Mr. Cemna, I am confident that the
Congress, with 115 broader vision and in its oversight capacity, will insist through
appropriate lepislation that cur treaties with Honduras are not so easily ignored and
disrespected. Such action by Congress is not without precedent, in cases where U.S.
taxpayers have been victimized by a foreign governmgnt’s illegal acts and blatant
disrcgard of aur international treaties.

Finally, the CEMAR case should be viewed as establishing a precedent, towards our

long-term policy goals of free trade and growth in Honduras and the region. Failure to
enforce the law will only encourage certain elite groups in Honduras to continue their
corupt prauices with impunity, and have a conmtinued chilling effect on foreign
investment in Honduras and the region.

Thank you for your altention to this matter.

\

N ——

Vil North Swart Sireet. 10 Floor, Arlington. Virginia 22203 2
Tel (7033-306-4301. Fax (703)-306-4363
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September 16, 2008

The Honatable Condoleezs Rice
Depzriment of Siate

2207 ¢ Sureer, N\I.'

Washington. 12.C. 3032Y)

Rer Oscar Cemna vs. the Honduras government: Referral of Case 1o Justice
Depariment (Foreign Claims Settlement Comnnission-FCSC)

Dear Madame Secratary:

We are wnung te vou on behall of Oscar Cema. a 1.8, citizen, and s company
Cemenio America, S.A. (CEMARY This $27 mithien U.S. investunent i Honduras was
allegedly expropriated by the Honduras governmeni in 2004 1o protect the gevernmer:
connnercial interest in a partialiy state-cwned cement compaeny sunsiantiatly contrelled
by the Honduras military.

Our U.S. Swate Department. througn former Ambassader Charles Ford end other LS
officials, has during the pasi three vears repeatedly raised i1s copeerns over the CEMAR
case, directly with the Honduras President and wiil other members of his administration.
Many ¢f our congresstonal colieagues have also expressed their concerns and objections.
To date. there hias been no meaningful response fiom the Honduras goverament.

[ May 2008, Mr. Cerna mel 1z Washington with e Honduras Ambassador to the United
States and presented him with an exieasive file. These documents substantiate the direct
involvement of the Honduras govemment in & concerted cffort 10 drive the USRS
mvestment from the Honduras market. They ziso provide confimation of related human
rights violations against Mr. Cema and represant compelling evidence of acis by the
Honduras government which would be considered wrongful under intemational law.

Many of the improper govenunent acts have aiso been documented by the nrevious
Honduras Attomey General, by the Honduras Ministrv of Cemmicree, by the Honduras
Ministry of Justice (in 2004), and by our United States Trade Representative (USTR] i
2006-07. in addition, several past and presert Honduras Governors and Mavors. as wel)
as Members of Congress have written in support of Mr. Cerna’s asseriions,

R A A Dt TR LY 21
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The Harorahle Condalecza Rice
September 23, 2008
Page two

Accerding to the Department of State, Honduras has —failed the corruption ingisator
required for continued funding” through the Millenriv Challenge Comporation and s
aow under a remediation plan. fronically, i is our undersianding that the siate-owned
cement company which drove CEMAR from the market in the first place is now profitng
as the MCC purchases its cement fior road-bmlding nrojecis.

We would hike 1o call yvour attention 10 the atnached 1estumonial terfer fram Ambassador
Larry Paimer (LS, Ambassadar 1o Honduras from 2002-03) in which he atiesied 10
Congress the vaidity of Mr. Cema’s claims of exproprigtion as outlined i the lepal
analvsis prepared by the faw firem of Greenbere Traurie (z2isa attached). We helieve tha
vou will find Ambassador Paliner’s letter o be oth alarming and reiovart o this case,

On August 7, 2008, Mr. Cema metl with the newly aprointed LS Ambassador Lo
Horduras. Hugo Liorens. and vwo State Department oficisls. mvmrung s M. Cerna.
the ciscussions mvolved the multiple malicious setions iaken by the Honduras
govemmerni lo cause the expropriation of CEMAR, thus reinforeing the impossibiiity of
Mr, Ceraa secking justice in tae Flonduras courts, My, Cerna explained persuasively thas
iicmauonal arbitration 18 noi s realistic eption duc te the length of ume e cansi ie« ang
rule on the case and the oxorbitant cost it would impose upon him. At this mesting, Mr
Certia suggested o the Ammbassador the transforring of Lis case w0 the U8, Jushize
Department te achieve his long-awaited equiteble soiuion.

Considering the situation in Honduras and the strong evidence provided by Mr, Cema.
we respectfuily requess that this case be referred by vou to the LS. Jusnee Deparumen:
(Foraign Clatms Settlement Compission) for their review and dispasition

Sincercly, o

) / ' 7
! ; < . '/, )

Fliot [.. Engel DvabBuTw’l
Member of Congre Mamber of Congress
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CHARLES B. RANGEL

1577 CONGRESEIONAL DhSTRICT
New YoRrx

GEORGE A. DAL
CHIEF OF STAFE

JAMES E. CAPEL

COMMITTEE: OIS TRICT QIRECTCF

WAYS AND MEANS
JOINT COMMITTEE

ON FAXATION
CHAIRMAN

Congress of the WUnited States
BHouge of Repregentatities

June 16, 2008

His Excellency Manuel Zelaya Rosales
President of the Republic of Honduras

c/o Ambassador Roberto Flores Bermudez
Embassy of Honduras

3007 Tilden Street, NW #4 W
Washington, DC 2008

RE: Oscar Cema, D/B/A Cemar Co.

Dear Mr. President:

Iam writing to you regarding Oscar Cema and his company CEMAR. [ know you have been contacted by
many of my colleagues in Congress regarding Mr. Cerna's claim that his cement plant was indirectly
expropriated by your government,

{ have also been informed by the U.S. State Department that our Ambassador Ford and other U.S.
officials have, during the past three years, repeatedly raised their concerns over this case directly with
you, and with other Honduras officials. Although the events in question did not occur during your
administration, your government's failure to address the concems raised by my colleagues is troubling,
because of its potential irnpact upon the economic relationship between our nations.

Mr. Cema has briefed me on his recent meeting with Ambassador Bermudez in Washington, who kindly
promised a response from your government, but was not able to offer any specific timeframe for the
same. Similarly, Ambassador Bermudez indicated that he was not in the position to agree to setting a
settlement conference for the resolution of Mr. Cerna's claim.

Thank you for your timely consideration of my request.

CHARLES B. RANGEL
Chairman, Committee Ways and

WasssncTon QFaice DistricT OF
2394 Ravsuan House grrce Buiame 183 V\;:IT 1;‘56: STARET
[

%)

WasuingToN, OC 20515-321% New York, NY 10027
TELEPHONE: (202) 2254365 Teemone; (212) §53~3500
Fax: 1202) 225-0816 PLease ResPoND TO Otrice CrECKED Pax: 1212) 683-4277
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O

WAYS AND MEANS

JOINT COMMITTEE
ON TAXATION

WASHINGTON OFFICE

2354 AAYBURN HOUSE OFFICE BUILDING Qo
WasHINGTON, DC 20515-3215

TELEPHONE: (202) 225-4365

GEORGE A, DALLEY
CHIEF OF STAFF

JAMES E. CAPE|.
DISTRICT DIAECTOR

Congress of the United States
TBouse of Repregentatives |

January 24, 2008

Ambassador Charles Ford

‘US Ambassador to Honduras.

US Embassy Honduras, Unit 2900, Box 68
APO AA 34022
Dear Ambassador Ford:

I am writing to follow up on my letter sent on December 11, 2007 regarding the apparent
expropriation of the cement plant owned by Oscar Cerna, a principal owner of Cemento
America, S.A. de C.V. (CEMAR) by the Government of Honduras.

I am concemed that this matter has not been addressed i)y the Government of Honduras

especially since several letters from my colleagues in Congress have been written to the

Government of Honduras and to the U.S. Embassy regarding Mr, Cerna's situation. I am
concemned that the Government of Honduras has not rebutted the claim that they have
violated the US-Honduras Bilateral Investment Treaty and that we have not heard from
you regarding this matter. This can and will have negative effects on future U.S.
investments in Honduras. Therefore, I request that you urge the Government.to promptly

resolve this issue with Mr. Cema.

Ilook forward toieatiiigzbiokdorn you dboit WHEPHIEATEES

.Honduras has taken in regards to Mr. Cerna's, allegat1ons

h Ways & Means

Chairman, Cop#

CBR: hlb

DisTricT OFFICE

163 WEST 125TH STREET
NEw Yonk, NY 10027
TELEPNONE (212l £663-3300
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ROBERT MENENDEZ A7 SEMATE HABT Ofnct BuikminG
HEVC JERSLY Wasineien, 0C 20510
(207] 274-4744

COMMITTEES: OnE Gareway Ceuten
BANKING. HOUSING, AND URaan YW FLoon

Lnted States Senate R

Buosk1
208 Wt HoRsE Pisgr

ENEAGY AND NATURAL RESOURCES WASHINGTON, DC 205103004 SuiTe $8-18
FORFIGN RELATIONS BasuhGTon, NJ 05007
IR 157-5368

December 21, 2007

His Excellency Jose Manuel Zelaya
President of the Republic of Honduras

¢/o Ambassador Roberto Flores Bermudez
Embassy of Honduras

3007 Tilden Street, NW #4M

Washington, DC 20008

Dear President Zelaya:

I am writing to you regarding the case of Oscar Cerna, United States citizen and principal
owner of Cemento America, S.A. de C.V. (CEMAR).

I understand you are familiar with Mr. Cerna and his interest in resolving an issue
regarding Cemento America, 8.A. I also understand you have received several letters in
support of Mr. Cema from members of Congress.

The ability of United States citizens to be treated fairly and legally under bilateral
investment treaties is very important to me. The ability of the Government of Honduras
to resolve investment disputes in an open and transparent manner, even if the issue
occurred during a previous administration, is an important component of attracting
additional foreign investment. Based on information that I have received from Mr.
Cermna, I am deeply concemed about the manner in which he may have been treated and I
encourage you to meet with Mr. Cerna to discuss the details of his case and arrive at a
prompt and just resolution using the appropriate legal channels.

Thank you for consideration of my request.

Sincerely,

ROBERT MENENREZ C/
United States Senator
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His Excellency Manuel Zelaya Rosales
President

Republic of Honduras

Tegucigalpa, Honduras

d Dear Mr. President:

I am writing to you regarding the case of Oscar Cemna, U S. citizen and principal owner
of Cemnento America, S.A. de C.V. {CEMAR).

You are no doubt already familiar with the details of the case from a series of recent
letters from several of my colleagues in the U.S. Congress. It is not necessary o repeat
those details here,

The case of CEMAR and how it was treaied in your country, albeit not under your
administration, is cause for grave concern. You have it in your power lo use your good
offices to right this wrong and not let it become a scar on our relationship with the
government of Honduras. [ very respectfully request that you intercede on behalf of Mr.
Cema, and 1 look forward 10 vour reply.

Sincerely,

XA~

TOM LANTOS
Chaiman
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COMMITTEE ON

HOUSE OF REPRESENTATIVES
197H DISTRICT, FLORIDA FOREIGN AFFAIRS
COMMITTEE ON
THE JUDICIARY
COMMITTEE ON

FINANCIAL SERVICES

ROBERT WEXLER

December 21, 2007 _
CONGRESS OF THE UNITED STATES

His Exceliency

Jose Manuel Zelaya

President of the Republic of Honduras

c/o Ambassador Roberto Flores Bermudez
Embassy of Honduras

3007 Tilden Street, NW #4M
Washington, DC 20008

Dear Mr. President:

I am writing with concerns regarding the mistreatment of an American investor by the
Honduran government.

Specifically, I am referning to the case of Mr. Oscar M. Cerna, a United States citizen and
the principal owner of Cemento America, SA de CV (CEMAR). In 2000, Mr. Cermna and
his company were welcomed by the Honduran Government and their plans to build a
cement plant were widely embraced. The plant created thousands of local jobs,
stimulated the local economy and contributed over $4.5 million in taxes to the
Government of Honduras. However, this quickly changed, according to Mr. Cerna, as
CEMAR was driven out of business by what appears to be a concerted effort by the
previous Honduran govemment (the Maduro Administration) acting in collusion with the

existing cement duopoly.

As you know, the U.S. Government provides Honduras with millions of dollars of foreign
assistance each year. Most recently, the U.S.invited your nation to participate in
the Millennium Challenge Corporation, which will provide over $200 million to your
country within the next five years. One of the main requirements to receive this funding
is that Honduras comply with all applicable U.S. and international trade laws. Part of this
commitment 1s to treat all U.S. cifizens and American companies fairly and equitably and
to ensure full protection and security and in no case accord treatment less favorable than -

that required by international law.

Although I understand that the events in question did not occur during your
administration, 1t appears that no steps have been taken to remedy this ongoing case in
the twa years since it was first brought to your attention

-
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- I know you are familiar with the details of this case and have read several letters sent to
you from my colleagues in the U. S. Congress.

Mr. President, the unresclved CEMAR case reflects negatively on the record of the
Government of Honduras and impacts bilateral relations. I respectfully request that you

use your good offices to address this ongoing case.

Thank you for your prompt action to this matter, and I look forward to your reply.

Sincerely,

T Weol-

Robert Wexler

RW:ec
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15TH CONGRESSIONAL DtsmlCT
New Yoak
COMMITTEE:
WAYS AND MEANS

JOINT COMMITTEE
ON TAXATION
CHAIRMAN

WasHinGTan OFFCE

Congress of the United States

i!auuze of Baepresmtattheﬁ
December 11, 2007

Ambassador Charles Ford

US Ambassador to Honduras

US Embassy Honduras, Unit 2900, Box 68
APO AA 34022

Dear Ambassador Adams:

I have been approached by my former colleague Congressman
Benjamin Gilman and his client Oscar Cema, 2 US Citizen resident in
Miami who I am informed is an investor and successful businessman
in the cement and mining industry in Nicaragua for over sixty years.
Ben and Mr. Cema are asserting that Cerna, doing business through
his company Cemento America (CEMAR) in Honduras, has lost a
substantial investment in Honduras as a direct result of the farjure by
the Govemment of Honduras to honor its obligations under the US-
Honduras Bilateral Investment Treaty.

I know that you are familiar with these assertions and the
Congressional interest that has been generated to seek an explanation
from the Government of Honduras concerning its treatment of Mr.
Cermna. I enclose copies of letters from my colleagues directed to the
President of Honduras as well as a one page white paper that explains
Mr. Cema's claim that his property has been expropriated by the
Government of Honduras. Please look into this matter and give me
you assessment of the facts and circumstances to enable me to decide
the most effective way for me to intervene in this matter.

I look forward to hearing your advice on the appropriate course of
action.

Member of Congress

CBR:gad

[ 2354 Ravisuan House OFRCE BUILDING

WasHINGTON, DC 20615-3216
TeLerHonE: (202) 226-4365

0

CHIEF OF STAFF

JAMES E. CAPEL
DISTRICT DIRECTOR

DisTRicT OFFicE

163 WesT 1257+ Street
New Yanak, NY 10027
TeLEPHONE: (212) 8833t
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CHRISTOPHER H. SMITH COMIMITTEES:

ATH DISTAMICT, NEW JERSEY

CONSTITUENT SERVICE CENTERS:
1540 Kusar Road, Suite A9

FOREIGN AFFAIRS

AFRICA AND GLOBAL HEALTH

1;46%:;);1;3:. §8J728819—3828 R % SUBCOMMITTEE
D \
TTY {609) 585- 3650 RANKING MEMBER
108 Latey Raud, Suite I5A WESTERN HEMISPHERE
RN Lonqress of tbe United States  Socomvae
) 3527
1373 Ravburn House Office Building THouse of Wepresentalives COMMISSION ON SECURITY AND
Wausturgton, DC 20515-3004 COOPERATION IN EUROPE
1202 225-3765 ARANKING MEMYER
atipechtnssaith . house.gov
e July 17, 2008 CONGRESSIONAL-EXECUTIVE
COMMISSION ON CHINA

AANKING MEMBER

His Excellency Jose Manuel Zelaya DEAN, NEW JERSEY DELEGATION
President of the Republic of Honduras

Casa Presidentcial

Blvd. Juan Pablo I1

Tegucigalpa, Honduras

Your Excellency:

I am writing to you about a matter concerning Cemento America (CEMAR),
whose principal shareholder, Oscar Cerna, is a U.S. citizen. I believe you have heard
from other Members of Congress on this matter and I have been advised that Mr. Cema
recently met with Ambassador Roberto Flores Bermudez in Washington to discuss this
issue.

By way of background, from 2001 to 2004 Mr. Cerna built and operated CEMAR
in Honduras. According to Mr. Cema, Honduran officials (prior to your administration)
began restricting competition in the Honduran cement market with the purpose of
protecting Honduran cement firms. This, Mr. Cerna states, resulted in discriminatory
treatment of CEMAR, forcing CEMAR out of the Honduran cement market and causing
the indirect expropriation of CEMAR’s cement plant. Mr. Cema states further that he was
subjected to illegal prosecution and improper confiscation of CEMAR’s assets without a

warrant or court order.

As a member of the House Committee on Foreign Affairs who has been deeply
involved in advocating and legislating on fundamental rights and rule of law issues,
including matters of property confiscation, I respectfully request that you and/or the
appropriate designee from your administration look into these issues.

Thank you for your time and consideration.
Si ?c'&e
CHRISTOPH Sﬁl’m

Member of Congress

@ FAINTED ON AECYCLED PAPEA
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@ongress of the fnited States
Washington, BE 20515

November 1, 2007

His Excellency Manuel Zelaya Rosales
President of the Republic of Honduras

C/0O Ambassador Roberto Flores Bermudez
Embassy of Honduras

3007 Tilden Street, NW #4M

Washington, DC 20008

Dear Mr. President:

We are writing to express our concern about the case of a United States Citizen, Oscar M.
Cerne, the principal owner of Cemento America, S.A. de C.V. (CEMAR), a company that
once offered to bring enormous economic benefits to Honduras and other countries in
Central America. In 2001, Mr. Cema invested more than $25 million in Honduras and
opened a new cement plant which brought thousand of jobs to the area.

=0

po

Information has been presented to us that shows that CEMAR was driven out of business
by what appears to have been a concerted effort by the government of your predecessor
(the Maduro Administration), acting in collusion with the existing cement duopoly. The
government and the two entrenched cement manufacturers appear to have engaged in
conduct to restrict competition and to create artificial barriers to new competitors, which
adversely affected the economy and harmed consumers. One of these two Honduran
cement companies is partially owned by a Honduran Government entity.

Mr. Cerna has documented a series of acts and omissions, which together and possibly
separately seem to rise to the level of indirect expropriation covered by the terms of the
Bilateral Investment Treaty in effect between our two nations. These questionable, if not
illegal measures included, among other things, a textbook predatory pricing scheme;
interference with CEMAR’s registration of its trademarks; and questionable charges of
tax evasion and customs irregularities against CEMAR and against Mr. Cema personally.

In each of these instances, Mr. Cemna alleges not that the Government of Honduras
passively tolerated illegalities that it could have prevented, but that it actively participated
in them.

s

—
—

”
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His Excellency Manuel Zelaya Rosales
November 1, 2007
Page two

Through CAFTA-DR, the Millennium Challenge Corporation Compact between our
countries, the Bilateral Investment Treaty (BIT) and other initiatives, including foreign
debt relief, the United States has provided millions of dolars in direct and indirect aid to
Honduras, and has encouraged its citizens to invest in your country. As you know, we are
proud of the close relationship between our countries and strongly support the U.S.
assistance program.

We are concerned, however, that in the CEMAR case, Honduras has not lived up to
expectations under the BIT to treat American companies and citizens fairly and equitably,
If American investment is to continue, U.S. citizens and companies will need to have
confidence that Honduras will not discriminate against them but will provide an even
playing field for competition. We, therefore, respectfully request that you use your good
offices to right the wrong suffered by Mr. Cerna and CEMAR, and we look forward to
your response.

Thank you very much for your consideration of our concerns.

Sincerely yours,
ELIOT L. ENGE! 2 s Dg BURTON
Chairman Rapking Member

Subcommittee on the Western Hemisphere Subcommittee on the Western Hemisphere
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November 14, 2007

His Excellency

Jose Manuel Zelaya

President of the Republic of Honduras

C/0 Ambassador Roberto Flores Bermudez
Embassy of Honduras

3007 Tilden Street, NW #4M

Washington, DC 20008

Dear Mr. President:

I am writing to you to express my concern about the case of Mr. Oscar M. Cerna, a South
Florida resident and the principal owner of Cemento America, S.A. de C.V. (CEMAR). In 2001,
@ Mr. Cerna invested approximately $25 miilion to open a new cement plant in Honduras which
' brought thousands of jobs to the area.

According to documentation provided by Mr. Cerna, the CEMAR product was initially
successful in your country and was authorized by the Government of Honduras to be exported to
the rest of the region. However, subsequent actions taken by the Government of Honduras with
regards to the Honduran cement industry may run contrary to the Bilateral Investment Treaty
between our two nations. Congressmen Eliot Engel, Dan Burton, Lincoln Diaz-Balart, and Mario
Diaz-Balart have personally written to you with similar concerns,

Although I understand that the events in question did not occur during your
Administration, no steps have been taken to address Mr. Cerna’s situation in the two years since it
was first brought to your Administration’s attention. Therefore, consistent with all applicable
rules and regulations, I respectfully request that you meet with Mr. Cerna and his representatives
to discuss these issues in hopes of finding an equitable solution that is agreeable to all parties
involved.

Thank you for your consideration of my request.

Sincerily

l ‘M/

IL s-Lehtinen
Member of Congress

=
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[ 2344 Ravaunn House OrFAce Builbing
COMMITTEE ON RULEE WASHINGTON, DC 205150921
RANXING anuﬁ, (202) 225-4211
SUeCoMMITTCE ON
LEGIRLATIVE AND BUBOET PAOCISS ISTAICT OFAGE:
rorion AN CE TS, o O it =
4 LAPAT,
(308) 470-8566
e Congregs of the Tnited States
P oioryr Y House of Repregentatives
COMMITTEE ON TWashington, DL 20515-0921
e Rl December 19, 2007
ASSISTANT REPURLICAN WHIP .
Ambassador John J. Danilovich
Chief Executive Officer
Millepnium Challenge Corporation- MCC
875 Fifteen Street NW

Washington, D.C. 20005

Dear Ambassador Danilovich:

1 am writing to you in reference to the case my constituent, Oscar M. Cerna, the principal
owner of Cemento America, S.A. de C.V. (CEMAR), a company which made substantial
investments in Honduras, and yet was allegedly driven out of business by what appears to be a
concerted effort by the previous govemment of Honduras acting in collusion with the existing
cement duopoly, in which the Government holds a significant ownership interest.

According to Mr. Cerna, the Government of Honduras and the two Honduran cement
manufacturers engaged in ¢onduct to restrict competition and to create artificial barriers to new
competitors such as CEMAR. These actions adversely affected U.S, economic interests, the
Honduran economy and harmed consumers,

Mr. Cerna has documented an alleged series of acts and omissions by the Government of
Honduras (under the Maduro Administration), which together and separately possibly rise to the
level of indirect expropriation covered by the terms of the Bilateral Investment Treaty in effect
between our two nations since 2001. These possibly illegal measures included, among other
things, a predatory pricing scheme; intexference with CEMAR’s registration of its trademarks;
and improper charges of tax evasion and customs irregularities against CEMAR and against Mr.
Cema personally.

In each of these instances, Mr. Cemna alleges not that the previous Government of
Honduras passively tolerated illegalities that it could not prevent, but that it actively participated
in them. These are very serious charges.

The U.S. Government and The Government of Honduras have investigated this case and

have reached the conclusion that in the process of being eliminated from the market, CEMAR
was the victim of applied predatory prices and anticompetitive practices.
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As a compact-eligible country under the Millennium Challenge Act program, Fonduras
will receive about $215 million in direct U.S. aid in the next five years. More than half of this aid
($ 125.7 miliion) will be invested in transportation projects. I undezstand thet part of this funding
will be used to purchase products made with materials manufactured by the same two companies
that were allegedly involved in forcing CEMAR out of the Honduran market. This may violate
some of the qualifying criteria, as does the allegation that Honduras’ performeance is severely
failing under the MCA's Control of Corruption and the Rule of Law criteria.

In addition, according to the Honduras Compact-Eligible Country Report prepared by the
MCC in October 2007, the Honduran government has failed to meet performance standards in
the Control of Corruption and Rule of Law criteria. This is further cvidence that the Government
of Hondutas has made little or no effort to root out the same causes that drove CEMAR out of
the country,

Under the compact, the qualifying country must roaintain its eligibility ctiteria and
contractua] agreements must be made with private companies.

I trust you will agree with me that U.S. investors should be treated fairly and equitably by
the Government of Honduras, especially when U.S. taxpayer funds are being used to finance
infrastructure projects in Honduras. I request, in accordance with all applicable rules and
regulations, your assistance and cooperation in urging President Zelaya to resolve this issue with
Mz, Cerna and CEMAR,

Thank you for your attention to this important matter.
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@Congresz of the fnited States
Washington, BE 20515

November 7, 2007

The Honorable Jose Manuel Zelaya Rosales
President of the Republic of Honduras

3007 Tilden Street Noxthwest

Suite 4M

Washington, D.C. 20008

Dear Mr. President:

We are writing to express our profound concern regarding the alleged inequitable
treatment of Oscar M, Cerna, a United States citizen and constituent, and his company Cemento
America, S.A. de C.V. (CEMAR) by the previous Government of Honduzras,

Over the course of four years Mr. Cema and CEMAR invested more than $25 million in
Honduras and opened a new cement plant, Mr. Cerng’s investment and new cement plant
brought important economic benefits to Honduras, including the creation of many jobs.

Mr. Cema presented us information which alleges that CEMAR was driven out of
business by what appears to be a concerted effort by the previous Government of Honduras (the
Maduro Administration) acting in collusion with the existing cement duopoly. Together, the
previous administration and the cement duopoly, appear to have engaged in conduct o restrict
competition and to create artificial barriers to new competitors, which adversely affected the
economy. These questionable acts included a predatory pricing scheme, interference with
CEMARS’ registration of its trademark, and questionable charges of tax evasion and customs
itregularities against CEMAR and Mr. Cema.

It is further alleged by Mr. Cerna that the previous Government of Honduras not only
passively tolerated illegalities that it could have prevented, but that it actively participated in
them.

According to Mr. Cerna the aforementioned actions rise to the level of indirect
expropriation, covered by the terms of the Bilateral Investment Treaty (BIT) in effect between
the United States and Honduras, We are profoundly concerned that in the case of CEMAR,
Hondures did not meet its requirements undet the BIT to treat American companies and citizens

fairly and equitably.
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(( The United States and Honduras share a strong friendship, The United States has
provided millions of dollars in direct and indirect aid to Honduras, and American companies
have invested millions more. If American companies come to the conclusion that they cannot
compete fairly in Honduras, they may curtail their investments, with a detrimental effect for both

the United States and Honduras.

st you to consider the allegations by Mr. Cerna and to right any
previous government of Honduras.

C io II
0 - j

We respectfully r

Lincoln Diaz-Balart

r—-14

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015  .'™%
N o Coo. .

" UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015




=

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

@Congress of the United States
Washingion, BE 20515

December 7, 2007

The Honorable Jose Manuel Zelaya Rosales
President of the Republic of Honduras

3007 Tilden Street Northwest

Suite 4M

Washington, D.C. 20008

Dear Mr, President:

You will recall that we wrote to you on November 1, 2007, to make you aware of a
possible indirect expropriation of the investments in Honduras of Mr, Oscar Cerna, a United
States citizen and our constituent, in violation of Honduran law and the bilateral investment
treaty between our two countries. A member of our staff tells us that your administration has
requested copies of the information provided by Mr. Ceme outlining the facts of the case,

Mr. Cerna has authotized us to communicate his willingness to share all pertinent
information regarding this matter. He advises us that much of this information comes from
Honduran government files. Moreover, it is our understanding that the acts of which Mt, Cerna
complains are corroborated by public statements and actions by government officials in
Honduras.

To expedite a solution to the case, and given the delay of more than two years in
addressing it, we respectfully request, in accordance with all applicable rules and regulations,
that you designate his Excellency Ambassador Flores to review the alleged violations, and to
meet with Mr. Cerna, his representatives, and representatives of our offices to resolve this matter
once and for all.

Upon receiving notice that you have made the appropriate arrangements, we will
immediately advise Mr. Cema to make plans to be present in Washington on the date and at the
time and place you designate, Mr, President.

We look forward to hearing from you on this matter and thank you for your
consideration,

Cordially,

Lificol Diaz-Balart ario z-Balart
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Thé'H norable Car]osM Gutlerrez

liith & Constltutlon Ave. NW
Washmgton DC 20230

Secretary Gutierrez:

: [T.am writing t¢ you to express my concern about the case of Mr: Oscar M. Cema, a constituent of
o my Congressnonal district and the principal ownér of Cemento Américd, S.A. de C.V: (CEMAR) In

-~ 2001;Mr. Cerna.began’ investing approximately $25 million in Horduras to open a new cement‘ plant
g Wh]Ch brought thousands of jobs to the area.

) of aUS. Investmént by the Government of Honduras (GOH) 4 Acco'
| Gov rnmeut and the Govemment of Honduras have mvestlgated the p

' pi'edatOry pnces and antlcompetltlve practices.

- . Altho“sh I undersmnd the events m questxon d1d not occur under Pr sident 2

Thank you for your consideration of this request.

Rankin EMEmber RN

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015 °

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

TOMLANTOS, CAUFGRHA
CHARMAN

 HOWARD L BERMAN, CAUFORNA
GARY L AGKERMAN, New YoRrk

ENI FH. FALEOMAVAEGA, AMERICAN BAMOA

DONALD M. PAYNE, Nzw.latser

WEXLER,
EUOT L, ENGEL, NEw YORK
R BILL OELAHUNT, MaseaciyserTs.
. GREGORY W. MEEKS, New York
- DIANE E, WATSON, CALFORNIA
ADAM SMITH, WATHINGTON®
RUSS CARNAHAN, M:33ouKi
JOMHN 8. TANNER, TENNESSTE
GENE GREEN, Texas
LYNN C. WOOLSEY, CALFORNIA
SHEILA JACKSON LEE, TEws
RUBEN HINQUOSA, Texas
JOSEPH CROWLEY, New YORK
OAVID WU, Oregon
BRAD MILLER, NORTH CAROLUNA
LINDA T. SANCHEZ, CAUFORNIA
OAVID SCOTT, Georau
JIM COSTA, CAUFORIA
ALBIO BIREE, NAw Jirsey
GABRIELLE GIFFORDS, ARZona
RON KLEIN, FLoroa

. ROBEATR. KNG
KA Dwecron

PETERM YEO
Derury 6147 DgoTon

DAVID 6. ABRAMOWITZ
Coner Comistl

ONE HUNDRED TEN'I'H CONGRRESS

CONGRESS OF THE UNITED STATES

COMMI'I“;‘EE ON FORRIGN AFFAIRS
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515

TELEPHONE: (202) 225-5021
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February 11, 2008

Ambassador John J. Danilovich

Chlef Exécutive Officer

Mlllénmum Challenge Corporatlon

875 Flfteenth Street NW
Washington, D.C. 20005

Dest Ambassador Danilovich:

ILEANA ROS-LEHTINEN, FLonion
RANKING REPUBLICAK MEMBER

CHRISTOPHER H. SMITH, NEwJenmr

DAN BURTON, {NOANA

ELTON GALLEGLY, CALFORIW

DANA ROHRABACHER, GaLirorn

DONALD A. MANZULLO, Iiavors

E£DWARD R. ROYCE, CaLIForaA

STEVE CHABOT, Onio

ROY BLUNT, MisaOuRs

THOMAS G. TANCREDO, Calorabo

RON PAUL, TEXAS

JEFF FLAKE, ARIZONA

MIKE PENCE, Inniana

JOEWILEON, Souti Caroums

Doty
ARRETT, S6uTH

CONNIE MACK, FLORIDA Canouru

JEFF FORTENBERRY, NEBRABKA

MICHAEL T. MeCAUL, Tixas

TED FQE, Texas”

BOB INGLIS, SOUTK CAROLIMA

LUISG. PORTURO, PUERTORicg

GUS BILIRAK}S, FLORIDA

YLEEM 0.5, POBLETE
arﬂﬂmﬁ:l'w

MARK C, QAGE
RevusLCan STsor Poucy Asmaon

OOUGLAS €, ANDERSON,
RemIBUCAH Cisttr Comsa.

JTam Writing to you to express my concem about the case of Mr; Oscar M..Cerna, a
cofistitlient of my Congressional-district and the principal owner of Cemento Anerica, S.A. de C.V.
(CEMAR) Iri 2001, Mr. Cerna began investing approxunately $25 million in Honduras to Opefi a
niéw cément plant which brought thousands of jobs to the atea.

According to documeritation provided by Mr. Cerna, the CEMAR product was inifialiif

sucoessful-in Honduras and was authorized by the Government of Honduras to be exported to the &gt
of the region. However, subsequent actions taken by the Government of Honduras with regard to the
Hondurdn cement industry appéar to potentially run contrary to the Bilateral Investment Treaty
‘between our two nations.

' As a compact—ehgxble country under the Millennium Challenge Account, it is important that .
we work with the government of Honduras to ensure that our taxpayer funds are workmg to support
an &fivironment that is falr and- cqultablc to all investors..

, Therefore consistent with all apphcable rules and regulations, Irespectfully request your
assistance and Cooperation iri urging President Zelaya to discuss these issues with Mr. Cerna in hopés
of fmdmg a solution that is agreeable to all parties involved.

Thank you for your consideration of this request.

Rankmg Member
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Cangress of the United States
lashington, AC 20515

January 28, 2008

The Honorable Carlos Gutierrez
Secretary

U.S. Department of Commerce
14th & Constitution Ave, NW
Washington, D.C. 20230

Dear Secretary Gutierrez:

We are writing on behalf of Oscar Cerna to express our profound concern regarding the
alleged inequitable treatment of Oscar M. Cerna and his company Cemento America, S.A. de
C.V. (CEMAR) by the previous Government of Honduras. Mr. Cerna is a United States citizen
and constituent with business in South Florida.

According to Mx, Cerna, he has lost a substantial investment in Honduras as a direct
result of the failure by the Government of Honduras to honor its obligations under the US-
Honduras Bilateral Investrnent Treaty (BIT 2001). The BIT requires each government to extend
fair and equitable treatment, full protection and security and in no case accord treatment less
favorable than required by international law,

Enclosed is a brief summary for your review, provided by Mr. Cerna, entitled “Indirect
Expropriation of a U.S. Investment by the Government of Honduras.” The summary documents
the alleged efforts by the Government of Honduras (under the Maduro Administration), acting in
collusion with the existing cement duopoly, to eliminate Mx. Cerna's company from the
Honduran market. One of these two companies is partially government owned through its own
military pension fund and the other has government ties.

We have also enclosed two documents provided by Mr. Cerna, one from the U.S. Trade
Representative and the other from the Government of Honduras regarding their respective
investigations into this matter. Both reporis reached the same conclusion that, in the process of
being eliminated from the market, CEMAR was the victim of applied predatory prices and
anticompetitive practices.

'~ Three years have passed since the U.S. investment was eliminated from. the Honduras

market. This matter has been disregarded by the cwrrent Honduran President and his
administration for the past two years, and it is now time for some immmediate action.

PAINTED DN RECYCLED PARER
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Enclosed are copies of recent letters expressing concern with regard to this issue from my
Congressional colleagues. Along with my colleagues and on behalf of Mr. Cerna, I trust you will
agree with me that U.S, investors should be treated fairly and equitably by the Government of
Honduras.

We respectfully request, in accordance with all applicable rules and regulations, your
assistance and cooperation in urging President Zelaya to resolve these alleged violations against
Mr. Cema and CEMAR. I would also appreciate it, if you could meet with Mr. Cerna personally
to discuss his case in degail.

Cordiaily,

o
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TELEPRONE: {202) 225-2276

DAN BURTON
5TH DISTAKT, INDIANA
COMMITTEES:
FOREIGN AFFAIRS

SUBCOMMITTEES:

WESTERN HEMISPHERE
RaniinG MemeeR

DISTRICT OFFICES:
8300 KEYSTONE AT THE CROSSING
INDIANAPOLIS, IN 46240
Asia, THE PACIFIC AND THE GLOBAL ENVIRONMENT TELEPHONE: (317) B4§-0201

Congress of the Vnited States

209 SoUTH WASHINGTON STREET

OVERSIGHT AND GOVERNMENT

REFORM i
FORMER CHAIRMAN {1897-2002] Rovse of 'REDFEKEH[QIIUEB TELE:::'::?‘(;;T::ZWO
SUBCOMMITTEES: . TolL-FRee: {87 ~2936
NATiONAL SECURITY AND FOREIGN AFFAIRS mgﬂhmﬁtﬂn' E G 205151405 ou-Free: 8771 Bug-29
DomesTic PoLicy www.house.gaviurton

February 14, 2008

Ambassador Charles A. Ford

U.S. Ambassador to Honduras

US Embassy Honduras, Unit 2900, Box 68
APO AA 34022

Fax No. 011 (504) 237-2727
Dear Ambassador Ford,

I write to you today regarding an American businessman, Oscar Cerna and his company
CEMAR, whose cement plant in Honduras was allegedly expropriated by the Honduras
Government in 2004,

As you know, several of my colleagues in Congress, in addition to myself, have
addressed this issue before with both you and President Zelaya. I would like to know if
any action has been taken by the Honduras Government to remedy this situation.

Additionally, I am under the impression that the Embassy has not yet provided us with an
opinion on this case, including whether there have been treaty violations as alleged by
Mr. Cerna. If you have not already done so, I would like to request the Embassy’s
opinion as soon as possible, so that I may share that important information with my
colleagues in Congress.

In closing, I would like to thank you for working with us on this important matter, and
hope that we can work together to ensure that the Honduras Government understands the
importance of finding a prompt and legally acceptable solution to Mr. Cerna’s case.

Sincerely,

Member of Congress
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DAN BURTON

5Ty IXSTRICT, RNDIANA

COMMITTEES:
INTERNATIONAL RELATIONS

SUBTOMMITTEES:

WEeSTERN HEMISPHERE
CHAINMAN

ASIA AND THE PACIFIC
VicE CHAIRMAN

GOVERNMENT REFORM

Congress of the Vnited States
o ez House of Representatiozs

NATIONAL SECURITY, EMERGING THREATS AND

INTERNAYIONAL RELATIONS mgﬂhi“gtﬂn, E@ 205, 5_} %05

CRIMINAL JUSTICE, DRUG PoLicy, AND
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September 14, 2006
VETERANS® AFFAIRS

NATO PAALIAMENTARY ASSEMBLY
Vice THAIRMAN

The Honorable Susen C. Schwab

U.S. Trade Representative

Office of the U.S. Trade Representative
600 17% Street, NW

Washington, DC 20508

Dear Ambassador Schwab:

WASHINGTON OFFICE:
2185 RAvysuRN House Ormice BuLbing
WasHINGTON, DC 20515-1405
TELEPHONE: (202) 225-2276

DISTRICT OFFICES:

8300 KEVSTONE AT THE CAQSSING
INDIANAPOLLS, [N 45240
TELEPHONE: [317) 84B-0201
Towu-FReE: (0D} 382-6020

209 SoUTH WASHINGTON STREET
MARION, IN 46952
TeLEPHONE: {765) 862-6710
Tow-FREE: (877) 846-2036

www.houss.gov/burton

I am writing to you on behalf of my good friend, and an incomparable businessman, Oscar M.

Cemna. You may recall that Mr. Cemna’s U.S.—Japanese Joint Cement Venture in Honduras was referenced
in your office’s 2005 National Trade Estimates Report on Foreign Trade Barriers (the NTE Report). In fact,
I am very familiar with Mr. Cerna’s Honduran cement company (CEMAR) and the problems that he and
his business partoers encountered there with apparently “anti-competitive practices and predatory pricing”
and improper government intervention.

The whole issue of fair treatment of United States businesses and investors throughout Latin
America, indeed the world, is an issue that 1 have worked on for many years and discussed with your
predecessor and many of our Ambassadors. In fact, I believe that promoting fair trading and business
practices with our international partners is, and rightly ought te be, a key component of our foreign policy
and our efforts to spread democracy and prosperity across the globe. Because of his experience as an
international businessman, Mr. Cerna has proven to be an invaluable resource for me on this subject.

I understand that Mr. Cerna will be visiting Washington, D.C., the week of September 25®, 1
know that your time is extremely valuable and that your schedule is quite busy, but I would greatly
appreciate it if you or your Assistant USTR for the Americas, Everett Eissenstat, would give every due
consideration to granting Mr. Cerna a brief meeting. I believe it would be heneficial for Mr. Cerna to share
with you his personal story and updated information regarding his situation in Honduras. Should sucha
meeting be possible, your staff can contact Mr. Cerna Qirectly at 786-316-0933,

I greatly appreciate your timely and personal attention to this request.

@ely} ’ ;
an Burton
Chairman

Subcommittee on the Western Hemisphere
House Commiittee on International Relations

Cec:Mr. Oscar Cemna
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VETERANS' AFFAIRS

NATO PARLIAMENTARY ASSEMBLY
Vice CHAIRMAN

July 5, 2006

The Honorable Charles A. Ford

Ambassador of the United States to Honduras
United States Embassy

Avda. La Paz

Apartado Postal 3453

Tegucigalpa, Honduras

Dear Mr. Ambassador:

I recently spent some time with an old friend of mine, Oscar Cema; and he mentioned a

¢ meeting he had with you regarding the problems he encountered trying to establish a cement
company in Honduras. As you might remember from your conversation, Mr. Cerna’s, project
was an immediate success, however, he believes that his venture subsequently failed because of
anti-competitive and predatory practices employed by the country’s other two cement companies
with, in his opinion, improper support from government officials. As an isolated incident, the
Cemna case would be a matter for concern but I understand that Mr. Cerna’s experience is by no
means unique. In fact, I understand that many U.S. investors are reluctant to set up businesses in
Honduras because of concemns over forms of competition allowed in Honduras that would be
considered highly anti-competitive, to say the least, if conducted here in the United States.

This whole issue of ensuring fair treatment for U.S. businesses and investors throughout
Latin America, indeed the world, is an issue that I have worked on for many years and discussed
with many of our Ambassadors. In fact, I think that promoting fair trading and business
practices with our intemational partners s, and rightly ought to be, a key component of our
foreign policy and our efforts to spread democracy across the globe.

For example, since the 1980s, I have strongly championed the cause of promoting
democratization in Central and South America. As Chairman of the House International
Relations Committee’s Subcommittee on the Western Hemisphere, I have spent the last year and
a half visiting various countries through the hemisphere and conducting numerous Congressional
hearings to assess the state of democracy in the region. Based upon my own observations and the
experts’ testimony, I am convinced that despite the measurable gains of the eighties and nineties,
many Latin American democracies remain dangerously fragile.
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The Honorable Charles A. Ford
Page 2

I am increasingly convinced that the key to stabilizing and strengthening democracy in
the Western Hemisphere is alleviating the region’s rampant poverty. We can only do that by
working closely with our partners in the region to create new economic opportunities through
expanded trade and investment. I believe that U.S. entrepreneurs and U.S. companies, which
have invested in Latin America for many years, have the potential to play a significant role in
this process. 1 believe your predecessor, Ambassador Palmer, even once publicly cited Mr.
Cemas’ project as an example of the economic benefit that free and fair trade could bring to
Honduras. But to fully realize this potential, businesses and investors need stability and faimess
in the legal and economic environment.

Tragically, though, it seems that many of our regional partners misuse their own
economic and judicial systems to either gain unacceptable advantage over U.S.-owned
corporations or to shut U.S. and foreign investors out of their markets altogether — as appears to
have happened with Mr. Cerna. In my opinion, every time we allow anti-competitive practices
to force U.S. companies out of business in Honduras — as happened in the Cemna case — or
anywhere else in Latin America, there is a further chilling effect upon U.S. investment in the
region. Consequently, these cases can only cause irreparable damage to hemispheric trade and
regional efforts to improve the lives of the citizens of Latin America. I am sure you will agree —
and I would appreciate hearing your thoughts on this subject — that the consequences for the
United States — both economically and in terms of spurring uncontrotled migration to the United
States — would be severe should Latin America slide backwards towards dictatorships and
violence.

We can avoid this; but in order to do so the United States must ensure that our trading
partners operate in a free, fair and transparent fashion. Consequently, I respectfully ask you and
your legal and commercial officers, as I have asked many of our other Ambassadors, to be
vigilant to these problems, and where appropriate, take immediate action to work with the U.S.
companies and investors to remedy these problems promptly and fairly. Further, I would
respectfully ask you to raise our concems directly with the Honduran government and request
that they take immediate action to address these problems.

I thank you in advance for your tjme and personal attention to this urgent matter.

Chag—

Dan Burton

Chatrman

Subcommittee on the Western Hemisphere
House Committee on International Relations
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I am writing you today about a very important matter regtardiﬁ'g_r;{y good friend,
Mr. Oscar Cerna, President and co-owner of the Cemar cement facility in San Lorenzo,

Honduras.

L have known Mr. Cermna and his family for many years. Along with several of my
colleagucs in Washington, D.C., I have been supportive of his project in ITonduras from
the very beginning. Ihave been very impressed with Mr. Cemna's ability to form a2 U.S.-
Japanese joint venture for this project, which I had hoped would bring much-needed
foreign investment and job creation to Honduras, as well a3 a healthy injection of fair
competition to your cement sector. X understand the investment to-date exceeds US $25

Milliog.

The United Ststcs government values very highly its long-standing relationships
with our friends in Central America, and Honduras in particular. As you know, we
continue to provide financial aid to Honduras, and we are proud to share in the benefits of
the various international treaties to which we are parties. We also look forward to
holding ratification hearings in the very near future on the recently negotiated Central

America Free Trade Agreements (CAFTA))

However, on his receat visit to Washington, D.C., I was disappointed to learn that
Mt. Cerna’s project continues to be threstened by unfair business practices of his local

competitors in Honduras.
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The United States government is dedicated to the princ;
| ! dic: prmcipics and benefits of the
g‘:in mtmp:lxles mmgjwas v:'ydmfppomhng, therefore, to hoar that one of our best
a m ; .
which we share 0 many common bonds, 8 ooy o Hond

It is my aincere hope that My Cerna’s porition is not furth, i
. . . er compromised by the
mxgroper business practices of ot|bo.r companies. It would be helpful to nl';c;zemonal{y to
:i_x:m ?otfd what steps your Administration could take to help remedy this unfortunate

Thank you in advagce

pelsonz| attention to this important matter.

\J

Den Burton
Member of Congress
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Tcguoxgnlpa, Honduras .. ’ - . )
Dear Ambassador Palmer:

I understand from my.good frieud, Ogcar Cerma that fie has et with you and your staff
secking the Esmbassy's sssistance on belindf of his conspeny CEMAR, & U‘S.—Inpmojoint
ventuze.

Ikmwmstyouaadyomstaﬁ‘atthaﬂmbmyuewmmmvtoﬁmwtbe
expangion of U.S. investment in Honchuras. 1 think that you will agree with my eentiment that &
cemnot be n the best imerest o7 Me .5 0 allow the corporaions of American companies sbwoad

%0 be targoted and demeged commercially by foreign competitars engaging in estivities that
would. he {Uagal i the United States. In muny cases, these zame forsign companies have a

preaence in the U.S., whare they aojoy the of out Jegal syatem. Proay the
mw has boen prasanted 10 you, I8 it chear thar CEMAR 8. competitors ape engaging in
vexious impropet sctivities? Is thero atyy assistance that you or your staffcan provide to Mr.,

anushcccmhnmatowmbatthc:nanlbmm cs cuzrently perpewated against his -
compony? K would be viest appociative if you coald keop me posted on this lemee.,

1 thank you io advance for your porsonal attention to this matfer. { wonid he pleased 1o
hmfwmywﬁnhsnwfnﬂm.xf" you have sy developmsats 1o share with me.

DB/mix
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- Embasyy of the United States of America
ho Gk ¥t and_
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Teguriggips, Honduras . ;
Jarmoary 15, 2008

Dear Mr. Baston:

Thattk you for your ledter of Jatuary 7 conparuing problesis ensourtered
by Oscar Cema and his compeny, Minﬁondum “We believe the project
foakes a vatluable contribution (o esonomio activity i the southern past ef'the
country and i afready having a favorable competitive itnpact on the sectar, which
was previcusly dominated by ostly twe evrapanies. We expoet that CEMAR will
slsa be 2 important fyator in increasing Honduren foreign exchange eamings and
a%diu to regienal integration when exports to Bl Salvador and Nicaragua take
off.

" My staff and T have been in close conract with Mr. Cerna from the
beginning of the development of the cement plant. Farly on, in 2002, we assisted
in obtaining the canceilation of import duties and penalties chatged on
teripararily impotted equipmmt bound for Nicaragua. We bave provided
guidance and counsal in confronting obstacles apparently instigated by well-
connected Hondutan business poople. 'We save also brought the importance of
the project 20 the attention of key members of the Houduran economtic cabinet and
weighed in for lifting of restictions on exports of cement for new entrants 1o the
market We bave hod several ocaversatinas with Mr. Cerna about ihe lazest
prablems cansed by a foreign competilor and have picked up some mecdodal
corroborazion of Mr. Cernn’s chmgee, If poossary, %o expect that the company
will be gble to put & sredible Legal casa together.

Prior to any legal moves, Mr. Cema bas asked for Embassy assistance to
infonm the povemment, at the highest favel, of dr negative tmpact on fhs
company of the apparent suti-competitive sctivity, On Priday, Jemteary 9% 1
Ppasonzity met with the French Ambassador bere ip Fondneas to inferm him of
the ynethioal snd unfair practices exxployed by Mr. Cerne’s rival compsoy. In
widition, Evonomic Counsslor Rodin Matthewman has spoteen % both the
Minister 0f Trvastment and the Minister of Tndustry amd Trade about the

‘I‘ha’i‘:{nnnrabiz
" DawrBuarten,
‘House of Repiesentatives.
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Eny msorif

-dsomaging cffects uf this snti-pompstitive behavior for existing and future 1S,

Hendurag government officials havs told us that they agree on the
importanee of the iszue and that they e working on a srengthensd corapésiaon
Iow. They have assared us that the govemment is susmuricutieg to the othez

‘companies it the sector the iniportinte of réfraining fiom anti-compétitive
behaviar,

We consider commerelal advoeacy of this type to be one of the Bmbassy's
et inipartant folés and will continue to work clossly with Mr. Cerna and the
Hondusim ggverament to see if these probletns can be resclved quickly. Thope
‘'this information proves helpful in responding jayonr copstituent. -

—
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The Gilman Group
1625 K Street, NW - Suite 1070
Washington, DC 20006
Honorable Benjumin A. Gilman Tel: 202 6593333
Chairman and CEO . . Fax: 202 467 0065
Member of Congress 1973-2003 www.thegilmangroup.com
Former Chairman gutgilman@optonline.net
Housc Internstional Relstions Comimitice
October 8, 2008

The Honorable Condoleeza Rice
Secretary of State

U.S. Department of State
Washington, D.C. 20520

REF: Congressional Petition Regarding Expropriation of Oscar Cemﬁ’s
U.S. Investment: Referral to Justice Department (FCSC)

Dear Madam Secretary,

On behalf of Oscar Cerna, a U.S. citizen and a Florida resident, 1 respectfully request that you
refer the Cemento America-CEMAR expropriation case to our Justice Department (Foreign
Claims Settlement Commission) for its review and disposition.

The attached Congressional Petition from the Chairman and the Ranking Member of the Sub-
Committee of the Western Hemisphere of the House International Relations Committee is signed
by 65 Members of Congress, including the respective Chairman of the House Ways and Means
and the Judiciary Committees. The letter notes official investigations of this case and compelling
evidence of human rights violations against Mr. Cerna; and includes a formal request that his
case be referred by you to our Justice Department.

Our State Department is familiar with the Cerna case. It has previously received documentation
regarding the Honduras government’s direct involvement in the takeover of Mr. Cerna’s $27
million U.S. investment by the partially Honduran military owned cement company in 2004.
Furthermore, our former U.S. Ambassador to Honduras, Larry Palmer (2002-05) has aftested in
writing to Congress the validity of Mr. Cema’s expropriation claims.
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Mr. Cerna has met several times with Hugo Llorens, the newly appointed U.S. Ambassador to
Honduras, stressing his position that neither the Honduras judicial system, not international
arbitration offers any practical avenues of relief. As our State Department knows, the Honduras
courts are recognized as being subject to influence. Moreover, arbitration is inequitable, and
prohibitively costly and time consuming for a private citizen.

Accordingly, I am now appealing for your assistance in obtaining a long awaited resolution to
the Cerna family suffering, noting that the Honduras government’s acts were clearly wrongful
under international law, and the record in this case demonstrates convincing evidence of

systematic corruption.

Madam Secretary, both you and I share a passion for international relations and our country’s
commitment to rule of international laws throughout the world. I recognize your highly
distinguished record of service to our nation, and your dedication to the protection of U.S.

citizen’s rights worldwide.

I thank you for your kind consideration and your referral of the Cerna case to our Department of
Justice for their review.

With sincere best wishes,

-~

Benjamin A. Gilman
CEO, The Gilman Group
Former Congressman
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Criminal Complaint brought before the Special Prosecutor
Against Corruption by Congresswoman Doris Gutierrez
(Democratic Unification Party)

Criminal Complaint against Acts of Corruption

To the Honorable Special Prosecutor against Corruption

I, Doris Alejandrina Gutierrez, of legal age, unmarried, a schoolteacher, Honduran, of
this domicile, and currently a Member of Congress, respectfully hereby appear before the
Office of the Special Prosecutor against Corruption lodging a formal complaint and
petitioning for the investigation and verification of certain criminal acts committed by
government officials during President Ricardo Maduro Administration (2002-2006), and
by other private individuals, all in connection with the elimination of the company Cemento
America, S.A. de CV. (CEMAR), the producer of CEMENTQO UNO. I hereby make
reference to the following facts and circumstances:

First: CEMENTO UNO [CEMAR] was launched in the national market in October 2003.
Immediately, high executives of the Honduran cement oligopoly, mainly Lafarge-
INCEHSA (a partially state-owned company, 42%-controlled by the Honduras Military
through its Institute of Military Prevision-IMP), planned the destruction of CEMENTO
UNO [CEMAR]. For that purpose, they forged an alliance with the Palao William Auditing
Firm [founding partners Finance Minister William Wong and David Palao, Shareholder’s
Representative of Lafarge-INCEHSA], who in turn colluded with high officials of the
Government of Honduras at the Ministry of Finance [under Minister William Wong], as
well as with certain directors and auditors of the Honduras Intermal Revenue (DEI, or
Honduras IRS).

Attached you will find a chronology detailing the collusion among the Honduras IRS
[former Palao William employees], the IMP, Lafarge-INCEHSA, and the Palao William
Auditing Firm to destroy CEMAR and to eliminate CEMENTO UNO [CEMAR] from the
market, all to the detriment of the consumer, the construction industry, the national
economy, and foreign investors.

Simultaneously, the very same Palao William Auditing Firm was involved in another
scandal action whereby the Government of Honduras lost the amount of One hundred
twenty five million three hundred sixty one thousand five hundred ninety seven lempiras
(L.125,361,597.00), as a result of an audit that Honduras IRS auditors had previously
performed on Lafarge-INCEHSA over a three-year fiscal period. After completing their
review, the auditors found that this company owed the government One hundred thirty four
million eight hundred ninety seven thousand nine hundred three lempiras with and nine
cents (L.134,897,903.39); however, as a result of certain “negotiations™ carried out by
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Lafarge-INCEHSA with Honduras IRS officials, the company allegedly paid the
government only Nine million five hundred thirty six thousand three hundred five lempiras
and fifty one cents (1..9,536,305.51.) As a result of this act, your office has filed a summons
against two former officials of the Honduras IRS accusing them of influence trafficking.
The case is currently under consideration by the courts.

Second: I hereby attach a recording, on a compact disc and its transcription, which
constitutes clear evidence of the scheme to illegally close the cement company {CEMAR],
all to the detriment of the Government and the consumer. The recording contains a
conversation held between a high executive of Lafarge-INCEHSA [partially military
owned] and a cement salesman, more specifically, it deals with the (telephone)
conversation between Dario Mencia, Sales Manager of Lafarge-INCEHSA, and Julio
Lopez, owner of El Campeon Hardware Store.

The Special Prosecutor’s office is asked to pay special attention to the part of the
conversation where the high executive of Lafarge-INCEHSA plainly threatens in a
premeditate way to reduce the price of cement with the purpose of eliminating the incipient
competition brought about by CEMENT UNO [CEMAR], thus promoting and executing a
malicious act.

In order to authenticate the validity and originality of this conversation, I hereby request
that a qualified expert be appointed. For such endeavor, collaboration from friendly
countries could be requested, in particular from specialized agencies that the United States
of America has, all with the purpose of identify the material authors and the individuals
behind the malicious acts, which are considered as criminal in nature, anywhere in the
world.

Third: Attached to this complaint are reference materials about the Lafarge Group which
confirm its recidivist antitrust, price fixing, and anticompetitive practices in more than a
dozen countries, and for which they have been fined and sanctioned multi-millions of
dollars.

Tegucigalpa, M.D.C., February 16, 2009.

[COPY]
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English Translation attached
FILE NUMBER: 222-04

HONDURAS ATTORNEY GENERAL
OFFICIAL STATEMENTS ACCUSING
LAFARGE-INCEHSA AND CENOSA OF
INTENTIONALLY CAUSING
THE CEMAR BANKRUPTCY

Attached is a Petition filed by the Honduras Attorney General dated
October 13, 2004 in a case brought against the Government of
Honduras by Lafarge-INCEHSA [Part-Military Cement Company]
related to an Executive Order on cement price control.

This case occurred after CEMAR had been eliminated from the
market and bankrupted as stated in the attached Honduras Attorney
General FILE NUMBER: 222-04. CEMAR was in the final process
of selling its assets under extreme duress to Lafarge’-INCEHSA due
to the Honduras IRS and the military auditors scheme to destroy
CEMAR.

CEMAR was never involved in this case; however, this pleading
contains several factual and legal statements of the Attorney General
directly relating to CEMAR confirming the Honduras government’s
knowledge of the illegal anti-competitive practices used in the
elimination of CEMAR.

! At the peak of the predatory price war against “Cemento Uno” (CEMAR), the Honduras Government
through their Congress instituted a cement price control of a maximum of 70 lempiras for six months. During
this period Lafarge-INCEHSA and CENOSA blatantly complied without a complaint. Once CEMAR had
been eliminated both companies were fined by the Honduras Government for increasing prices above 70
lempiras in July 2004. CEMAR always compligd with the price control and was never fined

% Lafarge worldwide has been fined over $700 million for price fixing, restricting competition and cartel
practices,
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English Translation attached
FILE NUMBER: 222-04

\ FILE NUMBER: 222-04.

REFUTATION OF THE AMOUNT CLAIMED IN AN INADMISSIBLE AND
ILLEGAL LAWSUIT. A SPECIAL POWER OF ATTORNEY WITH LIMITATIONS
AND PROHIBITIONS IS HEREBY GRANTED FOR A JUDICIAL MANDATE.
DOCUMENTATION IS HEREBY ATTACHED.

Honorable Judge of Letters for Administrative Disputes:

I, SERGIO ZAVALA LEIVA, of legal age, married, Attorney at Law,
Honduran, and from this domicile, with ldentification Card number 0638 issued by
the Honduran Bar Association, acting in my capacity as Attorney General of the
Republic and consequently true and lawful attorney of the GOVERNMENT OF
HONDURAS; appointed through Legislative Decree number 03-2002 dated
January 26, 2002, as | certify it with a duly authenticated copy that | am attaching
hereto; with the utmost respect, | hereby appear before you refuting in time and
form the “Sum” formulated in an unsustainable way in the illegal action initiated
against my Principal by Attorneys MAURICIO VILLEDA BERMUDEZ and
ENRIQUE FLORES LANZA, acting in their capacity as Legal Representatives of
LAFARGE INCEHSA, S.A. DE C. V., in the ILLEGAL lawsuit lodged against my
Principal, the GOVERNMENT OF HONDURAS, through the Ministry of Industry
and Commerce, requesting THE PURPORTED ANNULMENT OF A SPECIFIC
ADMINISTRATIVE ACT OF GOVERNMENT THAT THEY HAVE IMPROPERLY
REGARDED AS “GENERAL” IN NATURE, SO AS TO AVOID COMPLIANCE OF
THE REQUIREMENTS PRIOR TO THE FILING OF SUCH AN IMPROPERLY
INITIATED ACTION, BY ALLEGING THAT IT IS NOT ACCORDING TO THE
LAW; THE RECOGNITION OF AN ONEIRIC AND INDIVIDUALIZED LEGAL
SITUATION, and to LEAVE WITHOUT EFFECT AND VALIDITY THE
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English Translation attached
FILE NUMBER: 222-04

CHALLENGED EXECUTIVE DECREE; | hereby present my arguments based on

the foliowing facts and legal considerations:
FACTS:

FIRST: The aforementioned legal representatives allege without basis,
when specifying the “Claimed Amount of the Lawsuit’ and mending the complaint
as a result of an order by your Court, that the damages caused as a result of the
illegally challenged Executive Order are equal to Lps. 6.30 per bag of cement sold
“EX PLANT,” and that based on such fact, they have arrived at the “current” and
oneiric sum for caused “losses and damages” of SIX MILLION SIXTY-EIGHT
THOUSAND TWO HUNDRED SEVENTY-THREE LEMPIRAS (Lps. 6,068,273.00),
WHEN [T IS OBVIOUS THAT THE EXECUTIVE ORDER HAS NOT CAUSED
THEM ANY DAMAGES AT ALL WITH RESPECT TO THE MENTIONED PRICE
STRUCTURES, insomuch as THE ESTABLISHED EX PLANT PRICE OF
SEVENTY LEMPIRAS PER BAG, 12% SALES TAX INCLUDED, CAUSES THE
FINAL PRICE TO THE CONSUMER TO GO UP BY MORE THAN THE SIX

LEMPIRAS AND THIRTY CENTS {Lps. 6.30) that the illegal plaintiff mentions,

as a result of the addition of freight costs and_the distributor’s profit;
THEREFORE THE FINAL PRICE TO THE CONSUMER, FREIGHT COSTS AND

DISTRIBUTOR’S PROFIT INCLUDED, HAS REACHED THE SAME LEVELS AS
IN MAY 2003 THAT THE AFOREMENTIONED LEGAL REPRESENTATIVES
INVOKE. Your Honor: THE ONLY PURPOSE OF THE EXECUTIVE ORDER IS
TO STOP, TO HOLD, TO DETER THE LIMITLESS AND UNSCRUPULOUS
ABUSE OF THE TWO CEMENT COMPANIES BY RESTRICTING THEM FROM
PUNISHING THE CONSUMERS BEYOND THE LEVELS WHICH THE IMPOSED
EXACTIONS [An official wrongfully demanding payment of a fee for official
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English Translation attached
FILE NUMBER: 222-04

services when na payment is due] HAVE REACHED IN HONDURAN SOCIETY
TO THE PRESENT DATE.

And these considerations are made, Your Honor, WITHOUT TAKING INTO
ACCOUNT THE [RREFUTABLE FACT STEMMING FROM THE LOOSE,
INTERVENTIONIST AND MANIPULATIVE FREE WILL OF THE TWO CEMENT
COMPANIES [LAFARGEJNCEHSA and CEMENTOS DEL NORTE]
REGARDING THE ANTI-COMPETITIVE PRACTICES THAT THEY USED
AGAINST “CEMENTO UNO” TO BREAK THE EPHEMERAL COMPETITION
WITH WHICH IT MADE INROADS INTO THE MARKET; a stage during which
THEY THEMSELVES LOWERED THE PRICE TO THE FINAL CONSUMER TO
THE LEVEL OF Lps. 49.69 [US$ 2.75'] per bag in February of this year, BY
SELLING THE PRODUCT AT BELOW COST BY USING PREDATORY PRICES
IN ORDER TO STRIKE DOWN, JUST AS THEY DID, THE ADVANTAGEOUS
COMPETITION THAT AROSE TO THE BENEFIT OF THE CONSUMER.
Therefore  THERE ARE ABSOLUTELY NO PRETENDED DIFFERENTIAL
“DAMAGES" against the illegitimate plaintiff, and the only thing evident from their
actions and claims IS THEIR VORACIOUS AND LIMITLESS APPETITE IN THEIR
ATTEMPTS AGAINST THE NATIONAL CONGLOMERATE THAT IS SO
WORTHY OF HONEST ENTREPRENEURS WITH INTENTIONS OF RATIONAL,
MODERATE AND RESTRAINED PROFIT.

For the reasons previously stated, | hereby CHALLENGE the idealized

amount claimed.

SECOND.- Your Honor: So chaotic is the situation in an industry that is so
essential to our national economy that WHEN THE TWO CEMENT COMPANIES
IN OUR COUNTRY WERE PRIVATIZED, THE PRICE OF A BAG OF CEMENT
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0 WAS ABOUT FOUR LEMPIRAS, FINAL PRICE TO THE CONSUMER. Therefore,
it is quite evident, no matter how you look at it, that these processes only served
TO PAUPERIZE SOCIETY, TO IMPOVERISH THE POOR AND TO MAKE THEM
MISERABLE as a result of the levies brought about by the high prices at which the
products manufactured by the privatized companies are now sold. On the contrary,
back then it was assumed that there was going to be greater “EFFICIENCY” in
their management and that, conseguently, they would “CONTRIBUTE TO THE
IMPROVEMENT OF THE ECONOMY”. This was not more than a deceitful,
specious and ingenuous argument that was then translated into cruel realities,
such as the one that the cement producers want to impose on us, that is, that
WHEN THEY WERE ECONOMICALLY ASPHYXIATING THE ONLY
COMPETITION THAT DARED TO EMERGE, “CEMENTO UNO”, THEY
LOWERED THE FINAL SALES PRICE TO THE CONSUMER to about FORTY
NINE LEMPIRAS AND SIXTY NINE CENTS (149.69) [$2.75"] PER BAG, placed
at the hardware store, with the cost of freight and sales tax included, being
il obvious that the going price at the factory WOULD HARDLY REACH THIRTY
LEMPIRAS [$39.09 per metric ton?]. Under these circumstances, everything was
"BUSINESS AS USUAL” IN THEIR COMMERCIAL OPERATIONS. Once they
finished, liquidated or killed the small competition that entered “the free forces of

supply and demand of the market”, which barely captured a 12.5% share of that
market, “THE OMINOUS FORCES OF SUPPLY AND DEMAND" AND
CONSOLIDATED THE EXISTING MONOPOLY OF THE INDUSTRY IN THE
COUNTRY, SURE AS THEY WERE OF THEIR VICTORY OVER THE ENEMY,
PRICES UNSCRUPULOUSLY SKYROCKETED AND LAST AUGUST REACHED
EIGHTY EIGHT LEMPIRAS [$4.75°] PER BAG [$111.68 per metric ton’] TO
THE CONSUMER IN SAN PEDRO SULA By doing so, they flagrantly distorted
the economic indexes and irremediably affected THE CONSTRUCTION
INDUSTRY, a basic activity in the economic reactivation of one THE STRATEGIC
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SECTORS THAT THE GOVERNMENT OF HONDURAS, IN SPITE OF THE NON-
INTERVENTIONIST PROVISIONS CONTAINED IN THE CONSTITUTION, HAS
RESERVED TO ITSELF UNDER EXTRAORDINARY CIRCUMSTANCES SUCH
AS THE ONES BROUGHT ABOUT BY THE UNSCRUPULOUS PROFITEERING
OF THE ONLY TWO CEMENT PLANTS IN THE COUNTRY.

Therefore, Your Honor, if events unfolded in that manner during the period
when they [Lafarge-INCEHSA and CENOSA)] applied PREDATORY PRICES
against “CEMENTO UNQ” AND AGAINST SOCIETY AS A WHOLE THROUGH
ANTI-COMPETITIVE PRACTICES, THEY SOLD THEIR PRODUCTS AT BELOW
COST WITH THE SOLE PURPOSE OF “BANKRUPTING THE COMPETITION".
These practices are REPULSIVE, IMMORAL, ILLEGITIMATE AND ILLEGAL
since in no way were they aimed AT “FAVORING THE CONSUNMER”, bhut
precisely on the contrary, TO ATTEMPT AGAINST THE CONSUMER’S BEST
INTERESTS, AS THEY DID ONCE THEY BURIED THE COMPETITION, WHICH
THEY ACHIEVED IN THE END.

| hereby refute the amount claimed based on the foliowing articles of law: 1,
80, 82, 228, 245, numerals 1), 2), 11), 20); 331, 332, 333 and 339 of the
Constitution of the Republic; 1 and 40, numeral 1 of the Law concerning the
Organization and Authority of the Courts; 19, function 1 of the Organic Law of the
Office of the Attorney General of the Repubilic; 1, 39 and 40 of the Law concerning

the Jurisdiction of Administrative Procedures.

PETITION:

Your Honor, with the utmost respect | HEREBY REQUEST: to have as

refuted in time and form the amount claimed in the lawsuit; to process this
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refutation collaterally and transfer it to the opposing party so that it may express its
opinion about this refutation within three days; with its plea or without it, to open the
motion to evidence over a period of ten calendar days to make motions and
produce evidence; and to continue the due process until delivering the interlocutory
judgment DISMISSING the oneiric amount claimed in the lawsuit AND
DECLARING THE PLAINTIFF GUILTY OF LITIGATING UNDER FLAWED
LEGAL ARGUMENTS AND IN BAD PROCEDURAL FAITH, ALL IN AN
ATTEMPT AGAINST THE BEST INTERESTS OF HONDURAN SOCIETY.

SPECIAL POWER OF ATTORNEY IS HEREBY CONFERRED FOR PURPOSES
OF LITIGATION. RESTRICTIONS TO REPLACE IT.

To continue with these proceedings, | hereby grant Special Power of Attorney for a
Legal Mandate, with restrictions to replace it, to GREGORIO ADRIAN ROSALES,
of legal age, married, Honduran, of this domicile, Attorney at Law, registered with
the Honduran Bar Association under Number 02287, with address to receive
notices at the offices of the Legal Services Unit of the Ministry of Industry and
Commerce located in the third floor of the former FEADUANAH building,
Boulevard Kuwait, in this capital city; telephone 235-3081; to whom | hereby grant
the general powers of attorney for a legali mandate, with RESTRICTIONS TO
REPLACE THIS ATTORNEY AND USE IT TO THE DETRIMENT OF THE
REPUBLIC OF HONDURAS, OF THE POWERS EXPRESSLY MENTIONED,
MORE SPECIFICALLY OF WAIVING THE RIGHTS TO APPEAL AND THE
LEGAL JURISDICTIONS, OF COMMITTING TO AND SETTLING WITHOUT
PREVIOUS EXECUTIVE ORDER PURSUANT TO ARTICLE 19, FIRST
ATTRIBUTION OF THE ORGANIC LAW OF THE OFFICE ATTORNEY GENERAL
OF THE REPUBLIC; THEREFORE, THE COURTS MUST REFRAIN FROM
ACKNOWLEDGING ALL ACTS OR OMISSIONS THAT VIOLATE OR
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TRANSGRESS THIS PUBLIC NORM IF THE EXECUTIVE ORDER REQUIRED
FOR SUCH PURPOSE IS NOT IN THE RECORDS.

Tegucigalpa, M. D. C., October 13, 2004.

Dr. SERGIO ZAVALA LEIVA
ATTORNEY GENERAL OF THE REPUBLIC

'Based on the average official exchange rate published by the Central Bank of Honduras for the month of
February, 2004: 18.06 lempiras per dollar.

2 One metric ton equals 23.529412 bags of cement.

Based on the average official exchange rate published by the Central Bank of Honduras for the month of
August, 2004: 18.54 lempiras per dollar.
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[Official letterhead] -
SECRETARY OF INDUSTRY AND COMMERCE
Republic of Honduras
General Directorate for Production and Consumption

Tegucigalpa, M.D.C.
September 23, 2004

Official Letter No. 162-04

[Ms.]

Miriam E. Garcia Perez, Esq.

Head Attorney (II) for Protection to the
Consumer and the Elderly

Your Office

Regarding Official Letter No. 361-04 dated September 9 of this year and received at this
Directorate on Tuesday, September 21, I am enclosing herewith the cement report
prepared by the commission integrated by personnel from the General Directorate for
Production and Consumption and the Special Attomey’s Office for Protection to the
Consumer and the Elderly.

Sincerely,

[Signed and sealed]
NELSON PARKS :
Deputy Director for Production and Consumption

Cc: File

RECEIVED

Reception Section
Date: 27/09/04.
Time: 9:37

Fatima Acosta
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[Official letterhead]
SECRETARY OF INDUSTRY AND COMMERCE
Republic of Honduras
General Directorate for Production and Consumption

CEMENT INVESTIGATION REPORT

Introduction

Currently, there are three cement plants in Honduras: Compartiia Cementera Hondureiia, S.A.
(INCEHSA), located in Comayagua; Cementos del Norte, S.A. (CENOSA), located in Bijao,
Cortes; and Cementos América, S.A. (CEMAR), located in San Lorenzo, Valle; the latter having
commenced operations in October, 2003.

Prior to CEMAR’s entry into the market, the two existing companies had split the domestic
market geographically (INCEHSA, the central, southern and eastern regions; CENOSA, the
northern and western regions), and did not compete by price in the market; on the contrary, when
one increased prices, the other automatically adopted the same measure.

In the case at hand, according to information compiled by personnel of the General Directorate
for Production and Consumption of the Secretary of Industry and Commerce, the average national
daily production of cement is 82,000 (42.5 Kg) bags, with this [market] participation by
company: CENOSA 50.2%, INCEHSA 37.3% and CEMAR 12.5%; for purposes of this report
bulk cement sales are not taken into account,

Since its entry into the national market in Choluteca and San Lorenzo (October 2003), CEMAR,
due to its location, rapidly gained market share in the south, an area historically dominated by
INCEHSA - who, seeing its market share declining, began to apply predatory prices with the
intention of eliminating CEMAR from the market. This situation deteriorated into a price
competition between the two companies, with prices falling from Lps. 80.25 per bag (sales tax
included) quoted to the end consumer in November, 2003, to Lps. 49.28 in February, 2004. It is
important to clarify that the companies always invoiced at US $3.75, then gave discounts up to
Lps. 28.06, which were gradually reduced and eventually eliminated after August 16 of this year.

At the request of the Special Attorney’s Office for Protection to the Consumer and the Elderly, a
commission was formed to investigate the causes of the shortage of cement in the market. The
commission consisted of the following members:

NAME INSTITUTUION

Miriam e. Garcia Perez Special Attorney’s Office for Protection
to the Consumer and the Elderly

Nelson O. Parks Secretary of Industry and Commerce
Justo Rufino Sorto Secretary of Industry and Commerce

The investigation was conducted on site, at the three cement plants, in May, 2004. The results
were as follows:
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[Official letterhead]
SECRETARY OF INDUSTRY AND COMMERCE
Repubtic of Honduras
General Directorate for Production and Consumption

INDUSTRIA CEMENTERA HONDURENA, S.A. (INCEHSA); May 10-13, 2004

According to the investigation carried out at INCEHSA from May 10-13, the following was
established:

Average daily cement production was 30,600 42.5 Kg bags; the company also sells bulk cement
to construction companies.

On Wednesday, May 12, due to overheating from running at maximum installed capacity (1,650
MT per day), it was necessary to shut down the kiln for six days. This situation did not cause any
disruption in the market, as the company already had sufficient product in its silos to meet
demand during this period.

INCEHSA has its own limestone quarries for production of clinker, the principal raw material. of
cement; however it also buys clinker from CENOSA when its own production is insufficient,

In relation to the foregoing, they stated the following:

o They were handling all orders in regular fashion

¢ They did not maintain inventories

¢ Regarding the supposed shortage of product in the market, they expressed that it was due
to being in a season of high demand, peaking in April of this year, at 7% of the forecast
sales.

Calculation of Sales Price FOB

Components US$ Lps.
Base Price FOB 3.75

Exchange rate (Lps 18.0928) 67.85
(Discount by region) (26.00)
FOB before sales tax 41.85
Sales tax 5.02
New Price FOB 46.87

The progression of the discounts granted by INCEHSA based on the region, were as follows: on
May 30 between Lps. 26.00 and Lps. 28.50 (per 42.5 Kg bag); on June 1, 2004, reduced to Lps.
15.00, on June 16, 2004 to Lps. 6.00 and finally after August 16, 2004, discounts were
eliminated.

CEMENTOS AMERICA S.A. DE C.V. (CEMAR); May 17-19, 2004

CEMAR commenced operations in October, 2003, by supplying the Choluteca and San Lorenzo
markets only, and later expanding its coverage to the eastern and central parts of the country; the
average daily production of the company was 9,000 42.5 Kg bags.
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[Official letterhead]
SECRETARY OF INDUSTRY AND COMMERCE
Republic of Honduras
General Directorate for Production and Consumption

Calculation of Sales Price FOB

Components USS Lps
Base Price FOB 70.00
Exchange rate (Lps 18.0928) 67.85
(Discount by region) (23.35)
FOB before sales tax 46.65
Sales tax 5.60
New Price FOB 52.25

On the date the investigation was conducted, CEMAR, depending on the region and the
conditions of sale (credit or cash) was granting discounts between Lps. 13.81 and Lps. 25.89 per
42.5 Kg bag; after June 1, 2004, it implemented a redistribution of its discounts, increasing them
in certain areas and reducing them in others, in a range between Lps. 15.07 and Lps. 21.87. For
example, in Tegucigalpa on May 17, 2004 it gave a discount of Lps. 22.35 and on June 1, 2004 it
reduced the discount to Lps. 15.52. On the contrary, in Yuscaran, on May 17, 2004, it granted a
discount of Lps. 13.86 and on June 1, 2004, it increased it to Lps. 17.57.

Unlike the other cement companies in the country, CEMAR imports its clinker from Japan, which
takes 23 days to arrive at San Lorenzo in shipments of approximately 33,000 MT. According to
company executives, it is not currently producing cement due to a lack of clinker and because of
negotiations to sell the company to INCEHSA.

CEMENTOS DEL NORTE (CENOSA); May 25-27, 2004

CENOSA was not affected by the competition from CEMAR and did not participate in the price
war unleashed in the central and southern regions, and like INCEHSA, has its own limestone
quarries to produce clinker.

Average daily production was 42,000 42.5 Kg bags; the company also sells bulk cement to
construction companies.

Calculation of Sales Price FOB

Components US$ Lps.
Base Price FOB 3.75

Exchange rate (Lps 18.0928) 67.95
(Discount by region) (15.50)
FOB before sales tax 52.45
Sales tax 6.29
New Price FOB 58.74
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[Official letterhead]
SECRETARY OF INDUSTRY AND COMMERCE
Republic of Honduras
General Directorate for Production and Consumption

On the date the investigation was conducted, CENOSA, depending on the region, was granting
discounts between Lps. 8.00 and Lps. 15.50 per bag (42.5 Kg) and on June 1, 2004, it reduced the
discount to Lps. 5.00.

\
Price Movements per Bag (42.5 Kg = 94 1bs.) of Portland Gray Cement
Tegucigalpa and Comayaguela
January 2002- August 2004

Dates Price (Lempiras)
Minimum Maximum
January 2002 — April 2003 71.50 71.50
May — December 2003 80.25 80.25
January 2004 63.00 70.00
February 2004 49.60 56.00
March 2004 50.95 67.32
- April 2004 53.90 62.00
May 2004 55.35 70.00
June 2004 60.48 76.00
July 2004 70.00 78.00
August 5, 2004 77.95 78.85
August 18, 2004 85.00 85.50
August 24 58.00 85.50
[Signed and sealed] [Signed]
Miriam E. Garcia Perez Justo Rufino Sorto
Special Attorney’s Office for Protection to the Ministry of Industry and Commerce
Consumer and the Elderly
[Signed and sealed]

Nelson Q. Parks
Ministry of Industry and Commerce
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[Official letterhead]
[GOH Legislative Remedies & CEMAR Export Permit]

Ministry of Industry and Commerce
Republic of Honduras

Tegucigalpa, M.D.C., March 18, 2003

MINISTERIAL DECREE No. 54-2003"

THE MINISTER OF INDUSTRY AND COMMERCE

WHEREAS: On February 18, 1994, the Ministry of Economy and Commerce (now
Industry and Commerce) issued Decree No. 19-A-94 derogating all the directives
contained in Resolution No. 260-93 dated August 30, 1993.

WHEREAS: The Ministry of Industry and Commerce, through the General Directorate
for Production and Consumption, has the authority to adopt whatever measures are
necessary to control and prevent restrictive practices that affect the free supply and
circulation of goods and services.

WHEREAS: It is necessary to set priorities to prevent or combat hoarding or any other
scheme that wrongfully tends to aiter prices or to limit or restrict the free supply and
circulation of basic consumption goods and services, and the inputs that are necessary for
the operation of the country’s activities.

WHEREAS: When published, Decree No. 19-A-94, dated February 18, 1994, only
named the two cement producing companies [[INCEHSA and CENOSA] in the country at
that time.

WHEREAS: As a result of the evolution of the country’s productive sectors, a new
cement manufacturing company [CEMAR] has emerged, with the possibility of
additional ones emerging in the near future.

THEREFORE:

Based on articles 35, number 8 and 9, 116, 118, and 122 of the General Law of Public
Administration; articles 3 and 29, letters b) and c), as amended through Decree 54-90
dated July 10, 1990, and 6 and 31 of Decree 41-89 dated April 7, 1989, approving the
Consumer Protection Law,

* Government of Honduras (GOH) resolution authorizing CEMAR to export cement to the Central
American region.
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HEREBY DECREES:

FIRST: To modify article second of Decree No. 19-A-94 dated February 18, 1994,
which henceforth shall read as follows:

SECOND: To authorize upon request, through the General Directorate for Production
and Consumption of this Ministry, all existing and operating cement companies
[Including CEMAR] in the country to export cement to the Central American region
provided there are no shortages of cement in the national market,

SECOND: This Decree becomes effective as of today, and shall be published in the
Official Gazette. SO BE ORDERED.

[Signed and sealed]
NORMAN GARCIA
[Minister]

[Signed and sealed]
RAFAEL ANTONIO TREJO
SECRETARY GENERAL
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[SUMMARY] '

‘ HONDURAS ANTI-CORRUPTION COMMISSION

REPORT on COLLUSION among the
PART-MILITARY CEMENT COMPANY, its AUDITORS, and the
HONDURAS IRS, to ELIMINATE a U.S. INVESTMENT (CEMAR)

Attached is a Report by the Honduras Anti-Corruption Commission, updated in 2005, of
its investigation of the involvement of the Government of Honduras, through its Ministry
of Finance and the Honduras IRS, to illegally relieve Lafarge-INCEHSA (Part-Military
Cement Company), of a $10 million tax liability.

The Report also implicates the PALAO WILLIAM AUDITING FIRM, auditors for
Lafarge-INCEHSA and for the Honduras Military, for a conflict of interest by the
Managing Director David Palao (Lafarge-INCEHSA’s Board of Directors Shareholders’
Representative) and his Partner William Chong Wong (Minister of Finance, overseeing the
Honduras IRS).

This Report also refers to the interest of Lafarge-INCEHSA’s principal partners (the
Honduras Military through its Institute of Military Provision-IMP) to exercise pressure on
the Ministry of Finance to reduce the $10 million tax liability; and states that the resources
made available through this illegal subsidy successfully aided Lafarge-INCEHSA in its
efforts to eliminate the U.S. Investment, CEMAR, from the Honduras market.

The Report concludes by stating that the Government of Honduras committed acts of
corruption, abuse of authority and influence peddling through its Ministry of Finance, and
the Honduras IRS, and in collusion with the external auditors (Palao William Auditing
Firm) of the Part-Military Cement Company. The Report goes on to state that the abuse of
power and political influence to validate illicit acts by the Government is a general practice

in Honduras.

' The full Report is available upon request.
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HONDURAS ANTI-CORRUPTION COMMISSION
INCEHSA CASE [Part Military Cement Co.] - Honduras IRS’

Accusation of alleged tax evasion, abuse of authority, influence peddling and acts of corruption
collusion committed between Lafarge-INCEHSA [Part-Military Cement Company] and

Officials of the Government of Honduras in prejudice of the latter.

Introduction

This information which is of public record makes it possible to describe and understand all of the
circumstances relating to the alleged acts of corruption committed in collusion between Lafarge-
INCEHSA([Part-Military Cement Company] and officials of the Government of Honduras in
prejudice of the same, during the [President] Maduro Administration [2002-2006).

a)  Origin of the Case
On March 13, 2000, the Director of the Honduras IRS, Jorge Yllescas Oliva, and under the
Program for Special Auditing to Large Taxpayers, Sonia Argentina Diaz, Blanca Ondina Castro,
José Hilario Maldonado and Jorge Alberto Romero, the first three being auditors and the latter
being Supervisor of Auditing, were assigned to verify entirely the tax obligations of Lafarge-
INCEHSA during the period 1996-1999. On behalf of the company, the auditors were received,
among others, by Francois Quin and Humberto Martinez, the first one being a French national

and General Manager, and the second one being the Internal Auditor.

After the respective investigations and analysis, at the beginning of 2001, the auditors issued a
preliminary report in which they revealed a series of objections against INCEHSA for the non-
payment of taxes, interests, fines and surcharges for a total of L.134,897.903.39. As per the
opinion of the Honduras IRS Legal Department, dated May 2, 2002, such calculation was

considered very reasonable — and this was the way perceived by the executives of INCEHSA —

! In 2002, the Government reduced a $10 million tax liability of INCEHSA: a decision later declared illegal by the Anti-
Corruption Commission. INCEHSA’s auditing firm was also implicated in the report. These are the same auditors who in 2004
rducted a due diligence on CEMAR {the US investment, eliminated in 2004].

1
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although there was reasonable circumstantial evidence that the amount charged could be
increased if the sanctions to the Sales Tax (ST) was included, plus the Income Tax (IT) not
collected for the sale of products at cost or below cost, not applied over the transfer of products
to employees, members of the Honduras Military, their parents, executives and to it’s Union —
transactions which according to the law should be considered as sales for self use and
consumption, to be taxed based on market price for the calculation of the ST? — ; in addition to
the fines, surcharges and additional interests for delays in the filing of the income tax returns and
the existence of unreliable accounting entries, that, according to the Tax Code gives rise to an

Assessment due to Circumstantial Evidence, for the IT as well as for ST.3

The declarations given by the auditors in charge of the case, which are evidenced in documents,
reveal that after the filing of the preliminary report, their supervisors were required by Lafarge-
INCEHSA, on two occasions, to review the audit results. In the first meeting, the company
accepted the tax liabilities because INCEHSA [Part-Military Cement Company] lacked legal
basis and arguments to refute the auditing report.

In a second meeting, wherein the Chief of Auditing of the Honduras IRS and the representatives
of the company were the only ones in attendance, the tax liabilities were not reduced either; thus,
the original report of the auditors remained in effect, provided that payment thereof was going to

be made.

Likewise, and prior to the end of the [President] Flores Administration [1998-2002], the then
General Manager of Lafarge-INCEHSA met with Mr. Yllescas [Honduras IRS Director] to
discuss the matter relating to the tax liabilities to the company. Lafarge-INCEHSA
fundamentally expressed that it was willing to pay all of the taxes, fines, surcharges and interests
charged, as indicated in the first report of the auditors; thus, it was agreed that the company was
going to accept the benefits of a deferred payments plan —rights which are afforded to all

taxpayers — and the corresponding payment schedule was prepared.

2 Article 2, Honduran Sales Tax Law.

3 Articles 85, 86 and 87 of the Honduran Tax Code.
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b)

Inasmuch as the inspection intervention of the Honduras IRS comprised the period of 1996-1999,
and due to the fact that IMP [Institute of Military Provision of the Honduras Military] had the
absolute control of INCEHSA during the major part thereof, and held shares (41.56%) after it
transferred its control to Lafarge (France), it is evident that IMP as well as the latter were directly

interested in the reduction of the mentioned tax liabilities.

By mid 2001, the IMP [Honduras military] was facing serious financial problems and, thus, it
could hardly absorb the impact of the aforementioned tax liabilities. Therefore, Lafarge, in its
capacity as the majority shareholder, had to confront such obligation, which in turn would bring
one of the following possible consequences: a) to demand IMPto transfer a large amount of
shares in Lafarge-INCEHSA, as indemnification for latent defects in the stock sale transaction
that took place in 1998, leaving it as a minority shareholder before Lafarge; or b) to deduct to
IMP the total amount of the tax liabilities on account for payments of future dividends. Both
cases would have a strong impact on the IMP’s net worth and cash flow, leaving it with the risk

to face the fair claims of its affiliates and creditors.

It was convenient to the interests of Lafarge-INCEHSA’s principal partners to conspire, as in
effect they did, to exercise pressure on the authorities of the Ministry of Finance, to get a radical
reduction of the amount to be paid for the tax liabilities formulated against INCEHSA by the
Honduras IRS, and this way to have at their disposal the resources to successfully confront the
strong competition [CEMAR] that was coming. To that effect, they waited for the most

convenient time.

The Case passed to the hands of the Officials of the Maduro Administration

At the end of January, 2002, after the installation of the Maduro Administration, Mario Duarte
was appointed Director of the Honduras IRS in substitution of Jorge Yllescas, and as Deputy
Secretary of Finance for Revenues, William Chong Wong, who, as previously mentioned, was
one of the principal partners of the Palao William Auditing Firm, external auditors of Lafarge-
INCEHSA (it is noted Chong Wong had already served as Honduras IRS Director during the
[President] Callejas Administration [1990-1994]. Likewise, the other Partner-Director of the
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Palao William Auditing Firm, David Palao, is the Shareholder’s Representative of Lafarge-
INCEHSA, and actively participates in the deliberations and decision making of its Board of
Directors). Then, in March of 2002, the new Director of the Honduras IRS appointed Rosa
Marina Girén as Sub-Director of such entity (Ms. Girdn also served as the Sub- Director of the
Honduras IRS when William Chong Wong was Honduras IRS Director in the Callejas
Administration. [She is a close confidant of Chong Wong].

Upon assuming his new functions, and as part of the file inventory in charge of the
Administration of the Honduras IRS, Mr. Duarte received from his antecessor the file on the case
of Lafarge-INCEHSA and immediately instructed his subordinates to review it. At the beginning
of March, 2002, the case was transferred to Ms. Rosa Marina Girdén, who had recently assumed
her new functions. In turn, Ms. Gir6n instructed Mr. Walter Guevara, Chief of Auditing of the
South-Center Region of the Honduras IRS (and, coincidentally, former Chief of the Large
Taxpayers Section of the Honduras IRS during the previous administration of Chong Wong and
Rosa Marina Gir6n, in said entity), to appoint auditors to conduct a review of the Lafarge-
INCEHSA file, and as such to give a positive answer to the claims of both the active and retired
high military chiefs interested in the matter*, as well as of Lafarge-INCEHSA and of the

representatives of Palao William, who had already dictated the new parameters of the settlement.

The Pressure on the Auditors of the Honduras IRS continues

Upon taking charge and to cover the formalities of the case, Walter Guevara requested an
opinion from the Legal Department of the Honduras IRS with respect to the objections contained
in the first Auditing Report (Report No. 1). In response thereof, in Memorandum No. 88-2002 of
May 2, 2002, the chief of the Department, Ms. Lilian Lopez, stated, after a detailed and
exhaustive analysis and juridical facts on the case, that the tax liabilities contained in the Report
No. 1 had legal basis; thus, the revision of the amounts charged to Lafarge-INCEHSA was
illegal.

4 At that time, a group of military chiefs had already being questioned regarding the mismanagement of the

Miljtary’s IMP.
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matters may create or uses any other device with the same purpose, will be sanctioned with
imprisonment of six (6) to nine (9) years, plus the absolute disqualification for two times the
time of the imprisonment”. Tax Code: “Article 198. The following shall be aggravating
circumstances of the smuggling crime: 1) The intervention of three or more persons committing
it; 2)... 3)... 4)... 5)... 6) When the author or accomplice is a public official or employee of the
Honduras IRS or a Custom Agent. Article 208. Any action or omission fraudulently evading the
payment of taxes, contributions or tariffs assessing an act or originating an illegal benefit
against the Honduras IRS, whether totally or partially, constitutes a tax fraud crime. Article 209.
The circumstances indicated in articles 198, 199 and 200, preceding, are aggravating,
extenuating or exempting circumstances of the tax fraud crime. Article 210. The tax fraud crime
will be sanctioned: 1)... 2)... 3)... 4)... 5) With six (6) to eighth (8) years, if the amount of the
taxes, contributions or omirted assessments exceeds five hundred thousand and one cent

Lempiras (Lps. 500,000.01), plus a fine equal to ten (10) times the aforementioned amount .. ™,

1) Conclusion of the Case

In view of the fact that the IMP — an agency of the Honduras Military, which principal directors
are high ranking military officers of the Honduras Military - still controls substantial amount of
shares (which at present is estimated in a 41.56%) of Lafarge-INCEHSA, is of a mandatory
conclusion that they exercised an important role in influencing and pressing so that all of the
irregularities hereinbefore mentioned were consummated. This is the only way to explain the
expression “superior orders”, for the case to be “arranged”, reported by Mrs. Diaz Herrera, that,
if it is proven in the courts, will constitute a collusion to perform acts of corruption, abuse of
authority and influence peddling by high ranking government officials, most specifically in the
Ministry of Finance and the Honduras IRS, with the purpose of obtaining a subsidy which will
place Lafarge-INCEHSA in a privileged position in the [Honduras] market.

In an evident conflict of interests, the principals previously mentioned were involved in
arrangements suspiciously irregular which were made possible due to the existence of common
interests and the traffic of influences between the parties interested in the case, who did it in their

capacity as government officials, members of the external auditing firm of the imputed company,

12
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and/or members of the Board of Directors of Lafarge INCEHSA, as the case of William Chong
Wong,7 David Palao,® José Manuel Cércamo,” Mario Rail Hung Pacheco, Rigoberto Chang
Castillo,'® and Carlos Onofre Sanabria Oyuela.'!

It is noted that General (r) Mario Rail Hung Pacheco was the Chief of the Honduras Military
during a transition period which concluded with the effective subordination of the Military forces
to civilian. Reports, accusations, independent studies and other literature have demonstrated that
during such period a process of irregular financial operations was accelerated, which would have
lead to the illicit enrichment of the principal military chiefs. The execution of these irregular

operations substantially affected the patrimony of the IMP.

The mismanagement of the Institute of Military Provision, the acts of corruption and the crisis of
the financial system which extended from the end of the 90’s to the beginning of 2000, were
factors for the majority of the IMP investments to be irregularly effected and administered,
provoking the insolvency of almost all of its companies. Such situation had a dramatically
negative impact in the public finances, due to the fact that, as previously mentioned, the

Government of Honduras is responsible for compliance with the obligations of the IMP.

7 In addition to the ones already mentioned,. Chong Wong was also a member of the Board of Directors
of the Central Bank of Honduras, of the Honduras government Economic Cabinet, and President of the Board
of Directors of Hondutel [State-owned telecommunication company], among others.

¥ Director Partner of Palao William and Shareholders Representative of Lafarge-INCEHSA.

? Former Director of the Honduras IRS, agent of the case, former Partner and current advisor of Palao
William. Likewise, his firm is the external auditor of the companies of the Maduro Group.

19 Marjo Rauil Hung Pacheco is former Chief of the Honduras Military, former President of the Board of
Directors of the IMP, and former President and former Vice-President of the Board of Lafarge-INCEHSA. On
the other hand, Rigoberto Chang Castillo, Esq. is the Secretary of the Board and Legal Advisor of Lafarge-
INCEHSA, as well as Notary who authorized the Deed for the Sale of Stock subscribed between IMP and
Asland (Lafarge) and the incorporation of CESUR [a subsidiary of Lafarge-INCEHSA, created to acquired
CEMAR]. The close relationship between Hung Pacheco, Chong Wong and Chang Castitlo started many years

ago.

11 Colonel (r) of the Honduras Military, former General Manager of the IMP y former mémber of the
“oard of Directors of Lafarge-INCEHSA.
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The irregularities identified in the IMP operations, may be linked to the facts mentioned in this

section.

The use of power mechanisms and political influence to make valid illicit acts is a general
practice in Honduras; an example thereof was the issuance of the Law of Financial Equilibrium

mentioned above.

Likewise, it is of public knowledge that the arrangement mechanisms applied in the case
Lafarge-INCEHSA, were also applied in similar cases with other Large Taxpayers of the
Honduran Treasury, in which the common denominator is the action of the partners of Palao

William Auditing Firm

14
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ARNOLD & PORTER 1P 2020625000

202.942.5999 Fax

555 Twelfth Street, NW
Washington, DC 20004-1206

Memorandum
To: Oscar Cerna
From: Paolo Di Rosa
Partner, Arnold & Porter LLP
Date: June 4, 2009
Re: State Department Response to Congressional Petition Regarding CEMAR

At your request, Arnold & Porter LLP has reviewed documentation provided by you
regarding your claim that your cement company, CEMAR, was indirectly expropriated by the
Government of Honduras (“GOH”) in 2004. You indicated that these documents have also been
submitted to the U.S. Embassy in Honduras, as well as to the U.S. State Department (“State”).

We have also reviewed copies of exchanges of correspondence between Members of the
U.S. Congress and State regarding CEMAR, as well as a Congressional Petition dated September
16, 2008, signed by sixty-five members of the U.S. Congress, including House of Representatives
Ways and Means Committee Chair Charles Rangel, Judiciary Committee Chair John Conyers,
and House Foreign Affairs Committee Subcommittee on Western Hemisphere Affairs Chair Eliot
Engel (hereafter, “Congressional Petition™).

Finally, you have submitted for our review the foliowing documents:
(a) Criminal Complaint Against Acts of Corruption by Honduran officials, dated 16 February
2009, presented by Honduras Congresswoman Doris Gutierrez to the Honduran prosecutorial
authorities, in which she denounces a Honduras Government conspiracy to eliminate CEMAR;
(b) complaint dated 13 May 2009 submitted by you to the Honduran National Commissioner on
Human Rights concerning violations of your human rights at the hands of the Honduran
Government, and requesting protection; and c) legal analysis on Tax and Legal Aspects of
Indirect Expropriation of CEMAR, prepared by the former Tax Division Chief for the Nicaraguan
Office of PriceWaterhouseCoopers and the former General Counsel for the Nicaraguan IRS,
implicating the Honduras Government and its agencies in the elimination of CEMAR.

Among other things, you have asked for guidance from our law firm on whether
CEMAR’s case could qualify for referral by the Secretary of State (“the Secretary™) to the
Foreign Claims Settlement Commission (“FCSC”), under the Secretary’s discretionary authority
pursuant to the relevant statutory provisions. In that regard, we have noted that the Congressional
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Petition requested that the State Department refer the CEMAR case to the FCSC, which is an
independent agency organized administratively as a component of the U.S. Department of Justice.

In particular, you have inquired whether a case with a single claimant (such as
CEMAR's) could be submitted by the Secretary to the FCSC, which historically has addressed
cases involving defined classes of claimants. As discussed in greater detail in our memorandum
to you dated March 3, 2009, our research reveals no legal provision that requires any particular
minimum number of claimants for a given class to be referred by the Secretary to the FCSC, or
any prohibition concerning the referral of a single claim. Accordingly, we can discern no legal
impediment for the Secretary to refer CEMAR’s case to the FCSC, even though the class would
be defined in a way that likely would contain only one claimant.

You have asked us to also comment on the correspondence between Congress and State,
in light of your expressed belief that State has intentionally ignored and refused to acknowledge
your claims of direct involvement by various Honduras officials and agencies in a scheme that led
to the loss of your cement plant and investment in Honduras. You have asserted that such scheme
was designed to protect GOH commercial interests in a partially state-owned cement company
that is substantially controlled by the Honduras Military.

Based on our review of the materials you have provided and the relevant correspondence,
we agree that the State Department’s letters fail to address or even mention your charges of direct
and wrongful involvement by GOH officials and agencies, or your broader allegations that the
actions and omissions by such officials and agencies constitute failures by the GOH to meet its
obligations under international law with respect to its treatment of CEMAR.

Finally, we have reviewed the U.S.-Honduras Bilateral Investment Treaty, signed in
1995, and in particular Article XIII thereof, which relates to tax matters. That provision enables
investors to submit to arbitration under the BIT expropriation claims relating to tax issues, but
only after such tax-related claims have been submitted to the U.S. Treasury Department
(“Treasury”) and the Honduran tax authority. It is our opinion that the CEMAR claim concerns
an expropriation relating — at least in part — to a tax matter, and therefore qualifies under
Article XIII to be reviewed by Treasury and its GOH counterpart for certification of
expropriation. However, given the apparent role of the Honduras tax authority itself in
CEMAR’s mistreatment -- as discussed in the above-mentioned document titled “Tax and Legal
Aspects of Indirect Expropriation of CEMAR?” -- such authority’s ability to render an impartial
decision under Article XIII of the BIT seems questionable. Further, any review for certification
by the U.S. Treasury and/or the Honduras tax authority is not preclusive of any other recourses to
which CEMAR may resort at this time.//

-2-
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State Department Actions in Cerna Expropriation Case

From 2002-06, Cerna sought assistance from the U.S. Embassy in Honduras, alleging collusion between the
Government of Honduras (GOH), the Honduras Military and the local cement cartel (including INCEHSA-42%
owned by the Honduras Military) to eliminate Cerna’s $27 million U.S. Investment (CEMAR) from the market.
The Embassy failed to recognize any direct and illegal GOH involvement, despite evidence of taxation abuses in
colluston with the Military and its external auditors (Palao William) that led to the expropriation of the U.S,
investment. The Embassy accepted the GOH’s position that the dispute was limited to predatory pricing only, and
Honduras lacked legislation to protect Cerna.

In February 2006, Ambassador Charles Ford (2005-08), stated in the local press: “The existing monopoly caused
the closing of the plant [CEMAR]...The Justice System in Honduras is not totally transparent, and there is no
assurance of getting fair justice.” “CEMAR came to produce cement in Honduras, and the two companies
[INCEHSA and CENOSA] did whatever it took to prevent CEMAR from succeeding.”

Later in 2006, however, Ambassador Ford failed to recognize past and continuing wrongful involvement of
powerful GOH agencies, including: i) illegal prosecution of Cerna, ii) temporary confiscation of CEMAR assets
without due process, iii) infringement of CEMAR corporate name, iv) harassment by Honduras IRS in collusion
with the part-military cement company and its auditing firm and v) illegal reduction of a tax liability of part-
military cement company, as implicated by the Honduras Anti-Corruption Agency, the Attorney General, & the
criminal court.

In September 2006, Cerna presented Ford with documented evidence of illegal GOH actions. The GOH Intellectual
Property Registry and the Honduras IRS, acting in collusion with the part-military cement co., & its auditors, took a
series of prejudicial actions against CEMAR and Cerna personally. Honduras Anti-Corruption Agency, found the
$10 miflion tax evasion aided the part-military cement ¢o. in the elimination of CEMAR,

The conspiracy against CEMAR by the Honduras government through abuse of its taxation authority to eliminate
CEMAR is tantamount to expropriation. Articles XIII (Taxation) of the U.S.-Honduras Bilateral Investment Treaty
(BIT 2001), entitles Cerna to a resolution of this tax related claims prior to and separate from any rights to
arbitration of any other claims. Unfortunately, the Embassy and the State Department have ignored the abuse of
taxation authority claim and the intended effect of BIT 2001.

From 2006-08, Congress wrote to Ambassador Ford, the State Department and Honduras President Zelaya on
Cerna’s behalf, raising questions about the GOR’s lack of response over the last three years. The letters included
allegations of illegal GOH activities (documented by the previous Honduras Attorney General, Ministry of
Commerce and Ministry of Justice) against CEMAR including flagrant violations of Cema’s human rights.

In 2008, The State Department in response to Congressional letters misleadingly asserts that Cerna’s claims were
based on predatory pricing alone, and continues to ignore the other more serious charges of involvement by the
Honduras government, its agencies and military. In letters to Chairmen Enge! and Burton, and to Senator Comyn,
the State Department has erroneously stated, “Mr. Cerna asserts that the Government of Honduras participated in
predatory pricing by a cement duopoly that attacked this company by dropping prices until he was forced out of
business, then raising prices above original levels. Mr. Cerna contends that this predatory pricing was tantamount to
expropriation”. This statement wouid be true if it also referred to the more serious direct and wrongful government
acts, which, together with predatory pricing, were tantamount to expropriation. But references to these more serious
claims are intentionally omitted.

In February 2008, Cerna received from Rep. Ros-Lehtinen a report from the Library of Congress outlining the laws
in effect in Honduras during 2000-04 regarding anti-competitive practices (predatory pricing), which include the
Honduras Constitution(six articles that prohibit anti-competitive practices) and numerous other local and
international laws. This report demonstrated the inaccuracy of Ambassador Ford’s statements to Chairmen Dan
Burton in 2006 (and of the GOH position) regarding the lack of internal legislation to protect Cerna. The report also
supported all previous legal analyses presented by Cerna to Ford in 2006 when the Embassy stated it had “no legal
advisor” and was “unable to continue with the case”.

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

9.

10.

1.

12,

13.

14.

15.

16.

In July 2008, former Ambassador to Honduras Larry Palmer (2002-05), attested to Congress as to Cerna’s claims of
expropriation as outlined in a legal analysis prepared by the Greenberg Traurig law firm. Ambassador Palmer stated
in his testimonial letter that Cerna had no realistic remedy in Honduras, as the judicial system is subject to influence
from the same powers responsible for the improper acts in question.

In Oct ‘08, Chairmen Engel, Rangel, and Conyers sent a Petition to the Secretary of State signed by 65 Members of
Congress requesting that the Cerna case be transferred from State to the Justice Department.

In Nov ‘08, the request was declined based on faulty and misleading recitals of the key assertions and facts by the
State Department, which again intentionally omitted the more serious charges, and once more labeled the case as
one of predatory pricing only.

In Jan ’09, the Office of Congresswoman lleana Ros-Lehtinen obtained a copy of the State Department Annual
Report to Congress (pursuant to section 527(f) of the Foreign Relations Authorization Act (the ‘FRAA™)) detailing
expropriation and other investment disputes of U.S. citizens against foreign governments. The staff members noted
that in both the 2007 and 2008 Reports, the CEMAR case was omitted.

In Feb 09, Cerna traveiled to Honduras to meet with U.S. Ambassador Hugo Llorens, accompanied by U.S. and
Honduras counsel. During the meeting, Cerna reiterated his claims of direct and illegal Honduras government
involvement by senior civilian and military officials acting in a premeditated manner against CEMAR, to protect a
company owned almost 50% by the Honduras Military, and using government powers to eliminate CEMAR from
the market, in violation of U.S. laws and treaties, including BIT 2001, and the Foreign Corrupt Practices Act.
Cema’s U.S. counsel, stated that the State Department letters over the last several years to the U.S. Congress,
suspiciously fails to mention Cemna’s claims of direct government involvement through its powerful agencies in the
elimination of CEMAR.

During the February *09 meeting at the U.S. Embassy in Honduras, Cerna presented the Ambassador with a letter
and a dossier entitled “Indirect Expropriation of a U.S. Investment by the Government of Honduras”. Attached was
a “Criminal Complaint against Acts of Corruption” brought by Congresswoman Doris Gutierrez. This Complaint
referred to an illegal conspiracy by the Honduras government including its IRS, in collusion with the part-military
owned cement company, Lafarge-INCEHSA, and its external auditors, Palao William, to eliminate CEMAR from
the Honduras market. A separate scheme among the same parties to defraud the Honduras government of more than
$15 million in taxes was included in the Complaint. A taped conversation confirming an illegal predatory pricing
scheme by Lafarge-INCEHSA against CEMAR was also referenced in the Complaint. Congresswoman Gutierrez
requested that specialized U.S. Agencies authenticate the tape, and Cerna reiterated this request of securing an FBI
investigation, at the meeting. Ambassador Llorens rejected any investigation and expressed lack of interest in any
assistance.

In Mar 09, Ambassador Llorens sent a response letter to Cerna but failed to mention any of the key points
discussed at the meeting or in the dossier. The sole purpose of his letter was to refer Cerna to arbitration once again.

In summary: (i) the Embassy denied assistance to Cerna at a critical early juncture in the case, based on its
erroneous interpretation of applicable Honduras laws; (ii) the State Department has consistently and arbitrarily
refused to recognize direct and illegal involvement by GOH, its agencies and the Honduras Military, tantamount to
an expropriation, including well-documented tax abuses by Honduras IRS in collusion with the part-military
cement company and its auditors; intellectual property rights and human rights violations that are tantamount to an
expropriation and other convincing evidence of systematic corruption; (iii) the Department has intentionally
distorted Cerna’s claims to make it appear that they are based on predatory pricing only, as the basis for his
expropriation claim; (iv) the Department has denied assistance to Cerna on the inaccurate and bad faith grounds that
Honduras had no legisiation protecting Cerna (see Library of Congress Report 2008); (v) the Department seems to
be protecting the GOH, despite Honduras’ non-compliance with MCC “Corruption and Rule of Law” Criteria; and
despite the fact that MCC funds are currently and principally benefiting the part-military cement company, the
exact party responsible for the elimination of Cemna’s U.S. Investment (CEMAR); and (vi) ironically, present and
former Honduras Ministers of the Presidency (who are closely associated with the cement duopoly/Cartel and the
Military) control the funds received from the MCC in Honduras, 2 serious conflict of interest that violate U.S. laws.

2
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Washington, DT, 20520

Dear Mr. Rangel:

Thank you for your letier of December 11, 2007 concerning your
constituent, Mr. Oscar Cerna, and his concerns regarding his treatment as an
investor in Honduras.

The State Department is well aware of Mr. Cema’s investment
dispute. The U.S. Embassy in Tegucigalpa has met with Mr. Cerna on
several occasions including, three meetings with Ambassador Ford since
2005, and several meetings with the then Economic Counselor prior to April
2007. On December 13, 2007, representatives from the Office of Central
American Affairs and the Office of the Legal Adviser, Office of
Intemnational Claims and Investment Di-. ..t~ 2nd a representative from the
Department of Commerce met with Mr. Cerna and his legal counsel.

During the December 13 meeting, Mr. Cema outlined his desire for
the U.S. Embassy to convince the Government of Honduras to enter into a
negotiated settlement of his claim. Mr. Cerna asserts that the Government of
Honduras participated in predatory pricing by a cement duopoly that
attacked his company by dropping prices until he was forced out of business,
then raising prices above original levels. Mr. Cema. contends that this
predatory pricing was tantamount to expropriation. We have not concluded
that an expropriation occurred, but we believe Mr. Cerna could have an
investor-state claim under the U.S.-Honduras Bilateral Investment Treaty.

We suggested to Mr. Cema that he utilize the options that the U.S.
Government has negotiated in order to protect foreign investors, namely to
file a claim for international arbitration under the Bilateral Investment
Treaty. Mr. Cerna has stated that he does not want to bring a claim under

The Honorable
Charles B. Rangel,
House of Representatives.

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



*: UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

the Treaty, and that he does not want to file a claim in the Honduran courts.
Instead, Mr. Cerna has asked the United States Government to persuade the
Government of Honduras to enter into an ad-hoc negotiation process with
him. We expressed our concern to Mr. Cerna that if he were to enter into an
ad-hoc process there would be little the U.S. Government could do to protect
his interests.

Finally, we reiterated to Mr. Cema that Ambassador Ford and other
U.S. Gevernment officials have raised his concemns with President Zelaya
and other Honduran officials, but without further action on his part, his
claim appears to have reached an impasse.

We hope this information is useful to you. Please do not hesitate to
contact us again if we can be of further assistance.

Sincerely,
» , .
7/ Ty

J effrey T. Bergner
Assistant Secretary
Legislative Affairs
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United States Department of State

Washington, D.C. 20520

JUN 5 - 2008
Dear Mr. Burton:

Thank you for your letter of February 14 on behalf of your
constituent, Mr. Oscar Cema, and his concerns regarding his treatment as an
investor in Honduras. We sincerely regret the delay in responding to your

inquiry.

The State Department has been closely monitoring Mr. Cerna’s
dispute with the Honduran Government. The U.S. Embassy in Tegucigalpa
has met with Mr. Cerna on multiple occasions, including three meetings with
Ambassador Ford since 2005, and several meetings with the then-Economic
Counselor prior to April 2007. On December 13, 2007, representatives from
the Office of Central American Affairs and the Office of the Legal Adviser,
Office of International Claims and Investment Disputes, and a representative
from the Department of Commerce met with Mr. Cerna and his legal
counsel.

During the December 13 meeting, Mr. Cemna outlined his desire for
the U.S. Embassy to convince the Government of Honduras to enter into a
negotiated settlement of his claim. Mr. Cerna asserts that the Government of
Honduras participated in predatory pricing by a cement duopoly that
attacked his company by dropping prices until he was forced out of business,
then raising prices above original levels. Mr. Cerna contends that this
predatory pricing was tantamount to expropriation.

We reiterated to Mr. Cerna that Ambassador Ford and other U.S.
Government officials have raised his concerns with President Zelaya and
other Honduran officials, but the Government of Honduras does not appear
willing to discuss settlement of his claim. As with all outstanding disputes
between a U.S. national and a foreign government, we have advised Mr.
Cerna that as the investor, he is responsible for pursuing legal remedies
available to him, either through the local courts of Honduras or through

The Honorable,
Dan Burton,
( House of Representatives.
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international arbitration under the Bilateral Investment Treaty, and that he
should consult with legal counsel for that purpose. In addition, so long as he
has not exhausted available remedies, the U.S. Government is notin a
position to present its views on the merits of the dispute, including a
determination as to whether an expropriation has occurred.

The Department continues to stand ready to assist as appropriate.
However, Mr. Cerna has informed us that he does not wish to file a claim in
Honduran court or bring a claim through arbitration under the Treaty.
Without further action on Mr. Cerna’s part, there appears to be nothing
further that can be done to advance his claim.

We hope this information is helpful to you. Please do not hesitate to
contact us if we can be of further assistance.

Sincerely,

Wt £ B
Jeffrey T. Bergner

Assistant Secretary
Legislative Affairs
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t )it United States Department of State
LuL U 2 7800.
<bl
© Washington, D.C. 20520
JuR 27 W

Thank you for your Jetter of May 27 on behalf of your constituent James
Pedison regarding Mr. Oscar Cema’s treatment s an investor in Honduras.

The State Department has been closely monitoring Mr. Cerna’s dispute and
the U.S. Ambassador in Tegucigaipa met with Mr. Cerma on. three occasions (o
-’ discugs his case. Fe aiso met with the then-Econormic Couanselor severn) times
pnor to Aprit 2007. On December 13, 2007, representatives from the Office of
Central American Affairs and the Office of the Legal Adviser, Office of
Intemztional Claims and Investment Disputes, and a representative from the
Department of Commerce met with Mr. Cema and his Jegal counsel.

During the December 13 meeting, Mr. Cerma expressed hus hope that the
U.S. Embassy would be able to convince the Government of Honduras 1o enter into
a negotiated settlement of his claim. Mr. Cerna ssserts that the Government of
Honduras participated in predatory pricing by a cement duopoly that attacked his
( company by dropping prices untl ke was forced out of business, then raising prices
above original levels. Mr. Cernz contends that this predatory pricing was
tantamount to expropriation.

We reiterated to Mr. Cemez that Ambassador Ford and other U.S.
Government officials have raised his concerns with Proesident Zoleys and other
Honduran officials, but the Government of Honduras does not appeer willing to
Jiscuss setliement of his claim.  As with all ouistanding disputes between a U.S,
national end 2 foreign government, we have advised Mr. Cerna that, as the
investor, he needs to pursue all of the legal remedies evailable to him. He can do
50 either through the local courts of Honduras or through intemationel arbitration
ander the Bilateral Investment Treaty. We have recommended that he consuilt with
egal counsel for that purpose.

"The Honorzble
John Comyn,
United States Senate.
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The Department continues to stand ready to assist as appropriate and
;)ossz'blc. However, Mr. Cerna has infonped us that he does nor wish to file a claim
in Hondurap court or bring a claim through arbitration under the Treaty. Without
further action on Mr. Cema’s part, there appears to be nothing further that can be
done to advance his claim at this time.

. We hope this informafion is helpfisl to you. Please do not hesitate to contact
us if we can be of further assistance op this or any other matter.

Sincerely,

/Z {/Mb/ - /gﬂf-j/**ﬂ'\_/
Jefirey T. Bergner |
Assistant Secretary

Legislative Affairs
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United States _l)eparimem of Siate

Washington, D.C. 20520

1 116

Dear Mr. Engel:

Thank you for your letter of September 16 on behalf of Mr. Oscar Cerna,
who claims that his investment was effectively expropriated by the Government
of Honduras. We sincerely regret the delay in responding to your inquiry.

The State Department has been very active over the last threc ycars in
trying to help Mr. Cerna resolve his investment claim against the Government of
Honduras. Previous U.S. Ambassadors to Honduras, Larry Palmer and Charles
Ford, personally raised Mr. Cerna’s case at the highest levels of the Honduran
Government on several occasions and urged that the government address Mr.
Cerna’s claim directly with him. The current Ambassador to Honduras, Hugo
Llorens, raised this issue with the Minister of Commerce and Industry this
month. We will continue to do everything we can via diplomatic channels to
encourage the Honduran government to settle its dispute with Mr. Cema. At the
same time, we have on several occasions suggested to Mr. Cerna that if a direct
settlement with the government is not possible, he should take steps 10 exercisc
all available nghts in the Honduran courts or under the U.S.-Honduras Bilateral
Investment Treaty (“BIT”). Attached for your information is a chronological list
of actions taken by the Department on behalf of Mr. Cemna.

You have requested that the Department of State refer Mr. Cerna’s claim
to the Foreign Claims Settlement Commission of the United States (“FCSC”).
The Department of State does not believe that such an action is warranted at this
time, when Mr. Cerna has not yet taken any steps to exhaust other remedies that
he may have, including remedies that are specifically provided under the BIT.

The Honorable
Eliot L. Engel,
House of Representatives.
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- On several occasions, the Department has urged Mr. Cerna to exhaust all
legal remedies that may be available to him through the Honduran court system
or under the U.S.-Honduran BIT. There are important reasons why the United
States government does not espouse claims against & foreign government until a
U.S. investor has exhausted all.available legal remedies ot has demonstrated that
doing so is futile.

First, the exhaustion requirement affords the host government the
opportunity to provide redress for the injury through its own legal system. In
addition to demonstrating respect for the sovereignty of foreign governments
over local investment, and a desire that foreign governments show the same
respect for U.S. sovereignty, this requirement also helps refine issues of fact and
law for purposes of a direct settiement between the parties. The exhaustion
principle recognizes that in most cases disputes can be resolved at the national
level rather than rising to an international dispute between governments. -

Second, as a matter of international comity, the exhaustion requirement
ensures that the U.S. government is not put in the position of sitting in judgment
over the official acts of a foreign government whenever claims arise related to
U.S. investors. Because increased foreign trade and investment depend on
investor confidence, countries ultimately have an interest in providing fair and
effective local remedies to resolve claims, and U.S. policy is to promote such
remedies. Where remedies are available, American investors must be prepared
to take their disputes to the judicial and drbitral forums provided for them.

Finally, the exhaustion requirement is a fundamental component of the
international law of state responsibility. The Department is not in a position to
espouse and seek settlement of Mr. Cema’s claim under international law until
the exhaustion requirement is satisfied.

We understand that the cost and delay of local proceedings can be
frustrating to U.S. investors, but these considerations are not sufficient under
international law to excuse an investor from first sceking relief in Jocal courts.
The United States would carefully evaluate evidence that a local court system is
unable to provide effective redress to a U.S. investor. A determination of
ineffectiveness or futility, therefore, would depend on individual circumstances
that the Department must address on a case-by-case basis. At this point we have
no basis to think that a remedy is not available to Mr. Cerna in Honduras.
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In addition to local judicial remedies, where the United States has
concluded a BIT or Free Trade Agreement (FTA) investment chapter with a host
government, the U.S. investor may be able to pursue a claim through
international arbitration rather than go through local courts or administrative
tribunals. We have urged Mr. Cema to consuli with legal counsel to determine
whether his claim is also covered by the U.S.-Honduras BIT. Such a forum, if
available, would be independent of the Honduran legal system and is routinely
used by investors throughout the worid..

The Foreign Claims Scttlement Commission was created by Congress to
adjudicate claims of U.S. nationals included in claims settlement agreements
entered into by the Secretary of State with foreign countries, 22 U.S.C. 1623(a).
Since 1954, the FCSC has performed this function for hundreds of thousands of
claims involving settlements with over 15 countries. The FCSC may also
adjudicate categories of claims of U.S. nationals against foreign countries when

"directed by the Congress or at the request of the Secretary of State, usually in
anticipation of the negotiation of a claims settiement agreement. There is no
specific provision for the FCSC to adjudicate a single claim against a foreign
government in the absence of a claims settlement agreement.

As discussed above, until Mr. Cerna has exhausted his available remedies,
the Department of State will not be in a position to consider negotiation of a
formal claims settiement agreement involving Mr. Cerna’s claim against the
Government of Honduras. It is therefore premature to consider any role for the
FCSC in resolving Mr. Cerna’s claim.

We hope that this information is helpful to you in discussions with Mr.
Cerna. Please do not hesitate to contact us if we can be of further assistance.

Sincerely, %

Matthew A. Reynolds
Assistant Secretary
Legisiative Affairs

Enclosurc:
As stated.
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Embassy Assistance/Advacacy on Behalf of Mr, Osenr Cerna/CEMAR

s January 2002 - Local counse! Tor Mr. Cema initiates contact with the Embassy,
requesling assistance with s finc imposed on Mr. Cerna’s company, Cemento
América, S.A. de. C.V. (CEMAR) by llondurun Attorney General Curlas
Humbeno Arits Mejia,

s January 2002 - Then-Deputy Chicl of Mission (DCM) Paul Trivelli meels with
Altorney Generul Mejia to discuss the fine, As a result. the Attorney General
requests thal the employee handling the case present his basis for issuing the finc.

o [ebruary 2002 -- At Mr. Cerna’s request, the Iimbassy arranges a meeting with
the Director of DEI (the equivaleni of the 1RS) 1o discuss the importation of

- machinery/equipment for CEMAR. As a result, DE! grants Mr. Cerna's request.
to extend his contract 10 import machinery/equipment.

e 2003 - Mr. Cerna begins 1o contact Embassy about uncompetitive behavior by
one of his competitors, LaFarge (Jarge French cement company).

* January 2004 ~ Then-Ambassador Pelmer meets with the French ambassador Lo
inform him of LaFarge’s unfair practices. Then-Fconomic Counsclor Robin
Mathewman contacts the {Honduran Minister of Invesunent and Minister of
Industry to inform them of the damaging effects of this anti-competitive behavior
on existing and future 1.8, investment.

s February 2004 — Al Mt. Cerna’s invilation, Ambassedor Pelmer visits the
CEMAR plant in San Lorenzo, Velle,

¢ March 2004~ Economic Counselor Robin Mathewman continues 10 speak with
high level povernment officials and private sector groups about the anti-

{ competilive behavior by LaFarge and CENOSA (another CEMAR competitor).

' : e 2006 — Throughout 2006, Ambassador Ford references the CERNA case in all his
economic speeches in Hondures as an example of a basier 1o investment.
Ambassador Ford also raises the issue with President Zelaya in prlvalc meelings
during the first six months of the Zelaya administration.

e July 2006 ~ In response lo a request for assistance by {).8. Congressman Dan
Burion on behalf of Mr. Cernu, Ambassados Ford explains that there is no
applicable lew in Honduras that prohibits anti-competitive practices, except for a
line in the Honduran Constitution referring to unfair competition.

o December 2007 ~ In response 1o & request from U.S. Congressman Charles
Rangel, Ambassador Ford explains-that Mir. Cema's claim has been reised a1 the
highest levels but that there has been no action on their part. Representatives
from the Office of Central American Affairy, the Office of the Legal Adviser, and
a represeniative from the Departmen! of Commerce meet with Mr. Cerna and his
{egal counsel.

o Aupust 2008 ~ Ambassatlor-desipnee Hugo Llorens meets with Mr. Cerna.

e Scptember 2008 —~ Ambessador Llorens mects with Mr. Cema.,

November 2008- Ambassador Liorens me! with the Minister of Trade end
Industry and ruised Mr. Cerna’s claim.
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OSCAR M. CERNA

April 29,2009

Honorable Eliot Engel
U.S. House of Representatives
Washington, D.C.

Re: State Departinent Response (11/19/08) to Congressional Letter
Dear Chairman Engel,

This latest letter regrettably continuesito omit any mention of, or to even acknowledges my most serious
allegations - that Honduras government officials, through their powerful agencies (IRS, Judicial System,
Para-Military Police and Intellectual Property Registry), were directly involved in the elimination of
CEMAR, in a manner rising to expropriation. The Department has intentionally mischaracterized my
case, and in its responses to letters from Chairman Rangel, Burton and Senator Coriiyn, has stated:

Mr. Cerna asserts that the Government of Honduras participated in predatory
pricing by a cement. duopoly that attacked his.company by dropping prices until
he was forced out of business, then raising prices above original levels. Mz.
Cerna contends that this predatory pricing was tantamount to expropriation.

In other words, the Department has once again misquoted me and distorted my words, to make it appear
“on the record” that my claims are based solely-on a commercial dispute involving predatory pricing
among private competitors. (The letter is inaccurate and misleading in other ways, which are outlined in
the next page).

For the record, again, we are alleging direct Honduras government involvement, by senior civilian and
military officials acting in a premeditated manner against CEMAR, to protect a company owned almost -
50% by the Honduras military, and using government powers to eliminate CEMAR from the market, in
violation of U.S. laws and treaties, including BIT, the Patriot Act and the Foreign Corrupt Practices Act.

Our claims have now been corroborated in a “Criminal Complaint against Acts of Corruption”, brought
by Rep. Doris Gutierrez before a Special Prosecutor in Honduras, relating to: a) a conspiracy by the
Honduras government including its IRS, in collusion with the part-military cement company and its
external auditors to eliminate my company CEMAR from the Honduras market; and b) a separate scheme
among those same parties to defraud the government of more than $15 million in taxes.

Between this criminal filing, and related Honduras government investigation reports, the parties
responsible for the elimination of CEMAR have been officially identified. There is certainly no need to-
duplicate these findings in an unnecessary, lengthy and costly arbitration, or in litigation in Honduras
courts, which are known to be subjéct to corruption and influence.

Mr. Chairman, the State Department’s conduct has been extremely prejudicial and costly to me and my
family, expanding over four years. This is a time of great change in our country, led by the new Obama-
Biden Administration. In this era of transformation, and in light of the enormous economic hardship we
Americans are experiencing, I request your intervention to cause the Department to acknowledge the
truth, to certify expropriation, and/or refer my-case to the Justice Department.

I thank you a%ain for your interest in my case.

LN C%V\/
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April 29, 2009

Inaccurate and Misleading Statements in State Department Letter

1. The letter discusses at length the “exhaustion requirement” (in excerpts copy-pasted from
David Nelson’s Testimony to the House Foreign Affairs on “State Department Assistance in
Foreign Commercial and Investment Disputes, July 17, 2008) but omits key language: “if an
investor can ‘demonstrate that pursuit of a remedy to a national court system would be
ineffective or futile, he may be excused from the requirement to exhaust local remedies”,
based on convincing evidence of systematic corruption. The State Department and other U.S..
agencies have issued numerous reports documenting systematic corruption in Honduras;.
essentially proving the “futility” requirement themselves.

2. The chronology (attached to the Department’s letter) is incorrect as follows: a) Ambassador
Charles Ford (U.S. Ambassador to Honduras 2005-2008) replied to Rep. Burton that no laws
on anti-competitive practices existed in Honduras in 2001-04, contrary to a Library of
Congress Report requested by Rep. Ros-Lehtinen; b) The reference to “fines” is another
distortion, as rather than fines, 1 was subjected to illegal prosecution and an arrest warrant
issued against me personally, and confiscation of CEMAR assets by Para-Military Police; ¢)
the chronology omits that at his meeting with the French Ambassador, Ambassador Larry
Palmer (U.S. Ambassador to Honduras 2002-2005) was informed that the Honduras military
was behind the scheme. Mr. Palmer was the U.S. Ambassador when the Honduras
government conspiracy took place.

3. The State Department is mistaken with regard te the jurisdiction of the Justice Department
(FCSC). The Commission is fully authorized to adjudicate an individual claim.

4. The letter neglects to address any of the official reports on the illegal Honduras government
acts involved in the elimination of CEMAR, and implicating. the part-military cement
‘company.

5. The letter neglects to address Ambassador Larry Palmer’s testimonial letter to Congress
confirming the involvement of the Honduras government in the expropriation of CEMAR,
and the corrupt Honduras justice system.

6. The Department fails to even acknowledge the detailed legal analysis -prepared by the
.Greenberg Traurig law firm, documenting the direct and wrongfil involvement of the
Honduras government, its agencies and military.

7. The letter omits: Honduras failed MCC corruption indicators; MCC funding benefits the
same -part-military owned cement company responsible for eliminating CEMAR; and present
and former Ministers of the Presidency -and MCC representatives are closely affiliated ‘with
the cement carte! and the Military and control MCC funds received in Honduras.

8. The State Department letter again, refuses to acknowledge that “tax matters” are also an issue
in Cerna’s expropriation case (as referénced in BIT 2001, Article XIII, which allows for relief
prior to any arbitration), due to the role of the Honduras IRS in collusion with the part-
military cement.company and its auditing firm. This Article calls for the transfer of the case
to the competent authorities of both countries (Honduras and the U.S). The “competent tax
authority” of the United States is the Assistant Secretary of the Treasury for Tax Policy, who
will make such a determination only after consultation with the Inter-Agency Staff
Coordinating Group on Expropriations.
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! USTR ANNUAL NTE REPORT 2007 — HONDURAS

OTHER BARRIERS

Historically, U.S. firms and private citizens have found corruption to be a serious
problem, which complicates doing business in Honduras. Corruption appears to be
most prevalent in the areas of government procurement, the buying and selling of
real estate (particularly land title transfers), performance requirements, and the
regulatory system. Honduras’ judicial system is subject to influence, and the
resolution of investment and business disputes involving foreigners is largely non-
transparent. The anti-corruption provisions in the CAFTA-DR require each
government to ensure under its domestic law that bribery in trade-related matters
is treated as a criminal offense, or is subject to comparable penalties.

Anti-Competitive Practices

U.S. industry has expressed concern that investors who set up business in
Honduras have at times found themselves subject to practices that, in the United
States, might be considered anticompetitive. For example, in 2003, a U.S.-

( Japanese joint venture established a cement company in Honduras, challenging the
duopoly enjoyed by the two Honduran companies in the market. In 2004, the
investor complained that the existing duopoly in the sector was engaging in anti-
competitive predatory pricing practices. Despite the conclusions of an investigation
by the Ministry of Commerce and the Attorney General's office that the duopoly
“seeing the reduction in its market share, began to apply predatory pricing with the
intention of eliminating [the U.S. firm - CEMAR] from the market," no subsequent
prosecution was ever brought and the U.S. firm was forced to leave the Honduran
market. After the firm left the market, prices increased dramatically to well above
their previous level, until they were subsequently regulated by Honduran
government action. There have also been allegations that steel prices are also fixed
in Honduras, and on a regional basis there are reports of price collusion by the
major steel producers. In 2006, the Honduran government passed a Competition
law, establishing an anti-trust enforcement commission to combat such abuses.
However, the government delayed for more than six months in naming the
commissioners. As of March 2007, the Commission has received some funding,
begun hiring staff and secured permanent office space.

Source: Office of the United States Trade Representative. National Trade Estimate Report on
Foreign Trade Barriers, 2007; April 2, 2007, p. 265.
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USTR ANNUAL NTE REPORT 2006 - HONDURAS

OTHER BARRIERS

Historically, U.S. firms and private citizens have found corruption to be a problem
which has seriously complicated doing business in Honduras. Corruption has
appeared to be most prevalent in the areas of government procurement, the buying
and selling of real estate (particularly land title transfers), performance
requirements, and the regulatory system. Honduras’ judicial system is subject to
influence, and the resolution of investment and business disputes involving
foreigners is largely non-transparent. Currently, with considerable U.S. help, the
Honduran government is reforming the judicial system and fighting corruption;
however, progress has been very slow and serious problems remain. In April 2004,
Honduras was chosen as eligible to apply for Millennium Challenge Account (MCA)
assistance. In June 2005, the Government of Honduras and the Millennium
Challenge Corporation signed a program compact for $215 million. MCA countries
are deemed to have shown a commitment to ruling justly (including by tackling
corruption), investing in their people, and encouraging economic freedom.

The anti-corruption provisions in the CAFTA-DR require each government to
ensure that bribery in matters affecting trade and investment is treated as a
criminal offense, or is subject to comparable penalties, under its law.

Anti-Competitive Practices

U.S. industry has expressed concern that investors who set up business in
Honduras have at times found themselves subject to forms of competition that, in
the United States, would be considered anticompetitive. For example, in 2003, a
U.S.-Japanese joint venture established a cement company in Honduras,
challenging the duopoly enjoyed by the two Honduran companies in the market.
The new joint venture investment accused the two established companies of
predatory pricing that brought local cement prices below the cost of production.
After the U.S.-Japanese venture dropped out of the market, prices leapt up to well
above their previous level, until they were subsequently regulated by GOH action.
Steel prices are also fixed in Honduras, and on a regional basis there are reports of
price collusion by the major steel producers. In fall of this year, the Competition
Law was passed which regulates against predatory pricing and other monopolistic
practices in Honduras, but it will take some time for this law (and the GOH
institutions that support it) to come fully into effect.

Source: Office of the United States Trade Representative. National Trade Estimate Report an
Foreign Trade Barriers, 2006; March 30, 2006, pp. 294-295.
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101 INDEPENDENCE AVENUE, S.E.
WASHINGTON, D.C. 20540-3230

LAW LIBRARY (202) 707-5077
DIRECTORATE OF LEGAL RESEARCH (202) 707-1820 (FAX)
WESTERN LAW DIVISION
.)
February 21, 2008 (~
LL File No. 2008-00643 »/ <
TO: The Honorable lleana Ros-Lehtinen
United States House of Representatives
Attention: Sara Gamino
FROM: Norma C. Gutiérrez // - :
Senior Foreign Law Spécialist
SUBJECT: Laws of Honduras

This is in response to your February 13, 2008, request for information on the legal framework of
anti-competitive and anti-commercial practices in Honduras, particularly from 2001 to 2004.

During that period, the applicable laws were:

Constitution of the Republic of Honduras. Originally published officially as Decreto No. 131 del 11 de
Enero de 1982, Constitucién de la Republica de Honduras, (LA GACETA, Jan. 20, 1982.

Article 16, para. 2 states that international treaties entered into by Honduras with other states
are part of the domestic law as soon as they enter into force.

Article 18 states that in case of conflict between a treaty or convention and the law, the
former shall prevail.

Articlc 331 provides that the State guarantees and promotes freedom of various activities,
including those connected with commerce and industry.

Article 335 mandates that the State respect the treatics and agreements it signs.

Articles 336 authorizes foreign investment and mandates its regulation.

Article 339 prohibits monopolies, monopsonies, oligopolies, hoarding, and similar practices
in the industry and commerce.

Caodigo de Comercio (Commercial Code), Book 11, Title Il (Editorial Casablanca, Tegucigalpa, 2001).
Note that no amendments applicable in the years 2001 to 2004 werc located.
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e Articles 422-429 are on unfair competition. Of special relevance is article 425, which
includes a long list of types of conduct that constitute unfair competition.

Articles 422-424 and 425-I1i(a) of the Commercial Code are applicable only in situations that
occurred before February 4, 2006, because these provisions were repealed as of that date by the Law for
the Defense and Promotion of Competence, which is listed below.

Ley de Propiedad Industrial (Industrial Property Law), Editorial OIM, Tegucigalpa, 2006; originally
published officially in LA GACETA on January 29, 2000).

e Articles 170-173: Unfair competition. Please note that Article 173 regarding the application
of fines as penalties was amended in 2006.

Ley de Proteccion al Consumidor (Consumer Protection Law), LA GACETA, April 29, 1989 (available
in the Global Legal Information Network (GLIN), http://www.glin.gov, as item no. 141100).

Article 6 prohibits hoarding (acaparamiento);,
Article 29 (b) covers the Executive Branch’s duty to prevent and combat several types of
unfair commercial practices.

e Article 29 (c) charges the executive authority with the responsibility of exercising control of
quality, quantity, weight, and measurement of the goods and services offered in the country.

e Article 32 (d) discusses the duty of the Secretariat of Economy and Commerce (hereafter, the
Secretariat) to investigate any kind of illicit speculation or monopolization;

e Article 32 (e) provides the Secretariat with the responsibility to seize goods offered to the
consumer whose quality and characteristics do not correspond to their price and also to seize
those goods that are the objects of hoarding (acaparamiento) or unlawful speculation.

e Article 32 (h) charges the Secretariat with the responsibility of verifying compliance with the
official standards of quality, quantity, measurement, price, or any other characteristic
regarding the trade of goods and services.

e Article 32 (j) mandates the Secretariat to denounce before the appropriate tribunals actions
that are to the detriment of consumers and that constitute crimes under the Penal Code

e  Chapter VIII provides sanctions.

Cédigo Penal (Penal Code), Editorial Casablanca, Tegucigalpa, 2005.
e Title X, Crimes against the Economy: Articles 297 and 299 penalize acts against commerce,

Decreto No. 226-2001, de 29 Diciembre 2001, Ley de Policia y de Convivencia Social (Decree 226-
2001 of Dec. 29, 2001, Law on Police and Social Co-existence), LA GACETA, March 7, 2002 (available
in GLIN, as item no. 89222),

o Article 1 specifies such general and specific duties of the police forces as law enforcement,
including the police role in freedom of commerce and industry and its role of protecting the
society from commercial abuses;

e Articles 64 and 65 cover preventing and combating monopolies, oligopolies, monopsonies,
and other unfair commercial practices;

e Articles 128-141 provide the regimen of sanctions.
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Cédigo Civil (Civil Code), Edicién Centenarioa, Editorial Oim, Tegucigalpa, 2006.

o Articles 1346, 1349, 1350, 1365, 2236 and 2237 refer to liability derived from torts involving
acts or omissions causing damages through fault or negligence.

Ley de Inversiones (Law on Investments), LA GACETA, June 20, 1992 (available in GLIN, as item no.
137929).

e Article 4, sect. 7 provides that the guarantees granted to foreign investments are to be
supported by the bilateral and multilateral treaties to which Honduras is a party.

e Article 4, sect. 13 mandates that foreign investors resolve their disputes according to the
treaties signed by Honduras.

Treaty between Honduras and the United States on Encouragement and Reciprocal Protection of
Investment, dated July I, 1995, approved by the Honduras Congress in Decree 207-98, August 11, 1998,
and effective July 11, 2001, available at hitp:/ftcc.export.gov/Trade Agreements/All Trade
Agreements/exp 005347.asp.

e Article II (1, 3, a, b) provides the Treaty’s major obligations with respect to treatment of
investments, ensuring most-favored-nation (MFN) treatment; obligating Honduras to accord
“fair and equitable treatment” and “full protection and security”; and imposing the obligation
not to impair, through unreasonable and discriminatory means, the management, conduct,
operation, and sale or other disposition of covered investments.

» Article II (4) requires the parties to provide effective means of asserting claims and enforcing
rights with respect to covered investments.

» Article IlI (1) prohibits not only expropriation or nationalization of covered investments, but
also measures that are tantamount to indirect expropriation or nationalization.

e Article IX sets forth several means by which disputes may be resolved.

The Annex provides exceptions to national and MFN treatment, which may or may not apply
to the case under consideration.

Please note that in light of Articles 16 and 18 of the Constitution that make international treaties
ratified by Honduras part of the country’s laws and place them over domestic law when there is a conflict
between them and in light of the fact that Honduras ratified the Vienna Convention on the Law of
Treaties, without reservations, the U.S.-Honduras Treaty on Encouragement and Reciprocal Protection of
Investment became part of the binding laws of Honduras once it was ratified, and it prevails over all
domestic legislation when there is a conflict between them.

Reglamento Centroamericano sobre Practicas Desleales de Comercio (Central American
Regulation on Unfair Commercial Practices), LA GACETA, September 18, 1999 (available in GLIN as
item no. 69076).

Title II deals extensively with procedures and measures in cases regarding unfair commercial
practices.

General Inter-American Convention for Trademark and Commercial Protection (46 Stat. 2907).
Honduras signed this Treaty on February 20, 1929, having acceded to it on October 19, 1935, and ratified
it on November 29, 1935, The list of the contracting parties and the text of the Convention are available
at the Web site of the Organization of American States, http://www.oas.org/juridico/english/sigs/b-7.html.
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» Article 1 states that the States parties to the Convention bind themselves to grant to the nationals
of the other States parties and to domiciled foreigners who own a business in any of the States
parties the same rights and remedies which their laws extend to their own nationals or domiciled
persons with respect to trademarks, trade names, the repression of unfair competition, and false
indications of geographical origin or source.

Chapter IV is on Repression of Unfair Competition (Articles 20-22):

s  Article 20 mandates that every act or deed contrary to commercial good faith or to the normal and
honorable development of industry or business activities must be considered as unfair
competition and therefore is unjust and prohibited.

s  Article 21 lists the acts that are declared to be acts of unfair competition.

Article 22 mandates that the State parties which may not yet have promulgated legislation
repressing the acts of unfair competition listed in Chapter I'V must apply to such acts the penalties
contained in their legislation on trademarks or in any other statutes and must grant relief by way
of injunction against the continuance of said acts at the request of any party injured; those causing
such injury must be answerable in damages to the injured party.

Chapter VI is on Remedies:

s Article 30 mandates that any act prohibited by the Convention will be repressed by the
appropriate administrative or judicial authorities of the State where the offense occurred, by the
legal methods and procedures of the State, either sua sponte or at the request of an interested
party. The merchandise or their marks, which are the instrumentality of the acts of unfair
competition, must either be seized or destroyed, or in some cases the offending markings may be
obliterated.

Paris Convention of March 20, 1883 for the Protection of Industrial Property, as revised, (21 UST
1583). Entered into force for Honduras, on February 4, 1994. The list of the Contracting parties is
available at http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty id=2. The Convention as
amended on September 28, 1979, is available at http://wipo.int/treaties/en/ip/paris/trtdocs wo020.htm].

s Article 10° 1 §2 § 3 {Unfair Competition], by this provision, the countries that are parties to
the Convention bound themselves to assure to their nationals protection against unfair
competition. In addition, the provision states that any act contrary to honest practices in
industrial or commercial matters constitutes an act of unfair competition. Moreover, the
provision lists three categories of acts that in particular must be prohibited.

e Article 10* states that the countries that are parties to the Convention undertake to assure
nationals of the other party countries appropriate legal remedies to effectively repress all the acts
referred to in Articles 9, 10, and 10%* (this last one includes the acts of unfair competition).

Vienna Convention on the Law of Treaties (1155 U.N.T.S. 331). It was signed by Honduras on May
23, 1969, and ratified on September 20, 1979 (Multilateral Treaties Deposited with the Secretary-General,
Status as at 31 December 2002, vol. II, Part I, Chapters XII to XXIX, and Part II, United Nations), '

e Article 26, the pacta sunt servanda provision states that “{e]very treaty in force is binding
upon the parties to it and must be performed by them in good faith.”

e Article 27 states that “{a] party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty ...”
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Hon. lleana Ros-Lehtinen
February 21, 2008
Page 5

Ratifying the Convention binds Honduras to Articles 26 and 27.

2007 National Trade Estimate Report on Foreign Trade Barriers (NTE), U.S. Trade
Representative,

The NTE report is issued yearly by the U.S. Trade Representative. It surveys fifty-eight nations,
including Honduras, regarding significant foreign barriers affecting U.S. export of goods and
services, foreign direct investment by U.S. persons, and protection of intellectual property rights. The
2007 survey on Honduras includes sub-heading such as “Other Barriers,” and “Anti-Competitive
Practices,” which may be of interest to you; the last one covers anti-competitive, predatory pricing
practices that occurred between 2003 and 2004. It is available at http://www.ustr.gov/
Document Library/Reports_Publications/2007/2007_NTE_Report/Section_Index.html?ht.)

The NTE Reports issued in 2005 and 2006 also include the same information that may be of interest

to you. They are available at http://search.crownpeak.com/cpt_search/result_1?account=1003&
@=2007+National+Trade+Estimatet+Report+&submit.x=12&submit y=14.

Legal Instruments Issued After 2004

Decreto 357-2005 de 16 de Diciembre, 2005 Ley para la Defensa y Promocién de la Competencia
(Decree 357-2005 of Dec. 16. 2005, Law for the Defense and Promotion of Competition), LA
GACETA, February 4, 2006 (available in GLIN as item no. 176503).

According to Article 65, this statute came into force the day of its publication in LA GACETA, on
February 4, 2006, and it may or may not apply to the case under consideration. Of special note are
articles 5, 7, 11, and 12, prohibiting monopolies and other unfair commercial practices. Sanctions can be
found in Title VI. Article 60 repeals Articles 422-424 and 425-III (a) of the Commercial Code.
However, the provisions of this statute are applicable only to situations that occurred after February 4,
2006.

The U.S.-Central America Free Trade Agreement (CAFTA-DR).

This Treaty, to which Honduras is a party, has an investment chapter and other chapters that may
be useful to you. The short deadline has precluded a review of this very extensive document, but it is
available at the Web site of the U.S. Trade Representative, hitp:/www.ustr.gov/Trade
Agreements/Bilateral/CAFTA/Section Index.html (last visited July 13, 2007).

Finally, the legislation listed in this memorandum does not reflect the full spectrum of the
applicable laws, but merely what was found in available sources within the constraints of the deadline.
Furthermore, the provisions specifically pointed out in this memorandum are only those applicable to the
specific subject matter of the legal framework of anti-competitive and anti-commercial practices in
Honduras during the 2001-2004 period. There may or may not be many other provisions in each of the
authorities cited and in other bodies of law that may be applicable to the full aspects and facts of the case
you are considering.

If you need copies of any of the items listed above, please feel free to request them.
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Hon. Ileana Ros-Lehtinen
February 21, 2008
Page 6

If you have any questions concerning the above information, please call me at (202) 707-4314 or
email me at ngut@Iloc.gov. It has been my pleasure to assist you, and I hope that this information will be
helpful.

The Law Library of Congress is the legal research arm of the U.S. Congress. We invite you to
visit the Law Library website at http://www.loc.gov/law, which details all of our services and provides
access to the Global Legal Information Network, a cooperative international database of official texts of
laws, regulations, and other complementary legal sources of many foreign jurisdictions. Should you need
further assistance with any other matter pertaining to foreign, comparative, or intemnational law, please
contact the Director of Legal Research by email at law@loc.gov or by fax at (202) 609-9264. Research
requests may also be directed to the Law Library’s Congress-only Hotline at 7-2700, which is staffed
whenever either Chamber is in session.
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DEFINITIVE RELEASE

The undersigned, Secretary of the Sectional Court of Letters of
Nacaome, department of Valle, HEREBY CERTIFIES that: OSCAR

MAURICIO CERNA ARGUELLO has been granted a definitive
release as a result of the dismissal of the charges brought against him

for the crime of tax evasion to the detriment of the economy of the

Republic of Honduras.

Therefore, the inmate, OSCAR MAURICIO CERNA ARGUELLO,

regains the exercise of his full citizenship rights.

Nacaome, Valle, August 13, 2007.

[Signed and sealed] [Signed and sealed]
Nidia Rosibel Raudales, P.A. Irma Lizzeth Guerra J.
Supernumerary Judge of Letters Acting Secretary
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CARTA DE LIBERTAD

DEFINITI VA

del  juzgado LETRAS

Secretario
de este departamento VALLE.
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ILLEGAL PROSECUTION of CERNA & CEMAR CONFISCATION

By THE GOVERNMENT of HONDURAS (GOH)
(A Human Rights Violation)

Parties:
o  Oscar Cema, U.S. Citizen, President of Cemento America, S.A. (CEMAR)
¢ Honduras Attorney General’s Office
¢ National Police Special Investigations Unit (NPSIU) (Para-Military Agency)
e Nacaome Town Court, State of Valle, Honduras
e Honduras Ministry of Finance (oversees Honduras IRS)

1. On June 3, 2001, CEMAR chartered a specialized freighter at a cost of $400,000 for
loading in Houston, Texas. The ship contained a 450-ton crane (not available in
Honduras) to unload three heavy cement mills and 30 containers of equipment. The
shipment was valued at $13.02 million ($3.5 million of machinery originally destined
for Guatemala and $9.52 million of machinery and equipment to be used at the
CEMAR plant in Honduras). The full shipment was insured by AIG at $30 million.

2. On July 9, 2001, the ship arrived at the Port of Henecan in southern Honduras, seven
miles from the CEMAR plant in the town of San Lorenzo. The equipment was
unloaded and processed by local Customs authorities as a temporary import, with re-
exportation due in six months. CEMAR was required to post two corporate
promissory notes to cover 1% of the import tax value of the machinery and equipment
($141,700) prior to the release of the equipment from Customs. All equipment was
transported to CEMAR except for the three cement mills, for which specialized trucks
were required to be brought in from the U.S. on an emergency basis (due to failure by
the Honduras transport company to provide this specialized equipment.)

3. On July 12, 2001, at the request of the Port Authority, CEMAR posted an additional
$200,000 bond to guarantee prompt withdrawal of the three cement mills from the
port. In August, the mills were removed from the port by the specialized trucks
brought in from the Houston, Texas (Brown and Root, a subsidiary of Halliburton)
and transferred to the CEMAR facility. This operation cost an additional $210,000.

4. On November 15, 2001, officials from the National Police Special Investigations Unit
(NPSIU, a Para-military agency) arrived unannounced at the CEMAR plant. They
confiscated and put under guard all machinery and equipment at the plant. During this
process, the NPSIU officials stated that the seized machinery and equipment had been
illegally imported into the country, despite the temporary import license issued by
Customs/IRS to CEMAR on July 9, 2001. At no time did NPSIU officials present a
court order authorizing the confiscation, or any warrant from Customs/IRS

authorities. CEMAR never received any official communication from the Honduras
IRS or Customs concerning these events prior to the confiscation of the equipment.

1
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On December 6, 2001, the chief prosecutor in the city of Choluteca filed criminal
charges (“Tax Evasion to the Detriment of the Economy of the Republic of
Honduras™) against Cerna, and others, on the basis that CEMAR had illegally
imported the machinery. However, the prosecutor filing these charges had done so in
bad faith and without a formal request from the Honduras IRS or authorization from
the Attorney General’s office, as required by Honduras law. As a result, due to these
false charges, the local town Court of Nacaome issued a highly publicized arrest
warrant for Cema and ordered the confiscation of CEMAR’s machinery and
equipment. The judge never verified the prosecutor’s authority in making the
accusations against Cema.

Senior officials of the Honduras IRS. as well as the Attorney General. were at this

time closely associated with the partially-military owned cement company
(INCEHSA) and the other cement company (CENOSA) that comprised_the local
Cement Cartel. In fact, the Attorney General later resigned from office to run for the
Honduran Congress in affiliation with a questionable local politician that is a senior

member of the cement cartel. The Attorney General was later charged with corruption
and abuse of power benefiting the cement cartel with millions of dollars.

On January 4, 2002, CEMAR’s local counsel filed a petition with the Nacaome Court,
stating that there were no grounds for the actions against Cerna and CEMAR.
Counsel cited that CEMAR promissory notes were legally accepted by Customs/IRS,
were still valid, and had sufficient guarantee ($13 million) to cover the 1% of the
import tax value ($141,700). He questioned the prosecutor’s authority and actions in
filing criminal charges against Cema and the confiscation of the CEMAR assets.

On January 7, 2002, Paul Trivelli, Deputy Chief of Mission at the U.S. Embassy in
Tegucigalpa (and later U.S. Ambassador to Nicaragua), appeared before the new
Attorney General to contest the allegations against Cerna. The Attorney General
contacted the chief local prosecutor in Choluteca questioning the charges filed against
Cerna without prior consent from his office. The Attorney General also cited Article
187 of the Tax Code, under which the Attorney General may issue tax warrants only
under the direction of the Honduras IRS and with permission from the Ministry of
Finance; and indicated the absence of any such requests from the Honduras IRS as to
the Cerna charges, constituting a violation of Honduras laws.

On February 14, 2002, under the new President Maduro Administration, CEMAR
was granted a resolution extending the temporary importation of CEMAR’s
machinery and equipment for an additional six months. This Honduras IRS resolution
confirmed the legality of CEMAR’s temporary importation, supported by newly
issued bank guaranteed notes for the re-exportation equipment and payment of all
applicable duties for the equipment that was being installed at the CEMAR plant.

On March 26, 2002, CEMAR, in connection with the above resolution presented the

Honduras IRS with a $38,200 bond to guarantee the re-exportation of a portion of the
machinery and equipment (valued at $3.5 million, and destined for Guatemala).

2
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11. On April 1 2002, CEMAR under the February 14 resolution paid $97,700 to cover the
full import tax value of the machinery and equipment, to be used at the CEMAR plant
in Honduras (valued at $9.52 million).

12. On April 5, 2002, the Nacaome local town court issued a resolution decreeing the
definitive dismissal of the case and absolving Cerna from any criminal responsibility.

In his opinion, the judge in Nacaome cited the following grounds for the dismissal:

a. The Ministry of Finance, through the Honduras IRS, did not authorize the
Attorney General’s Office to file a case against CEMAR or Cema.

b. The Attorney General’s Office did not follow required administrative proceedings
against CEMAR to secure payment of the import duties.

¢. Prior to the resolution, CEMAR had paid the import duties on the machinery.

d. No crime was ever committed and therefore there was no crifninal to prosecute.

e. The accusation was groundless and therefore inadmissible in court.

As part of the resolution, the judge ordered that the confiscated machinery and
equipment be immediately released back to the control of CEMAR. The arrest
warrant against Cerna was dissolved and all of Cerna’s legal rights were reinstated.

CONCLUSION

e The illegal prosecution of Oscar Cema (including the initial false accusations, the
manipulation of charges, the arrest warrant issued against him, and the
confiscation of CEMAR’s machinery and equipment), apart from being egregious
violations of his human rights, were an exhibition of flagrant corruption at the
highest levels of the Honduras government.

e The Honduras government actions caused a serious and costly delay in the
construction of the CEMAR plant, and irreparable damage to Cerna’s image in
the country. But for the timely assistance of the U.S. Embassy, the CEMAR plant
would never have been completed, CEMAR’s assets would have remained
permanently confiscated, and Cerna would have been required to defend himself
against the false and malicious criminal charges.

e These illegal and immoral government actions benefited the part-military cement
company (INCEHSA) and the other member of the cement cartel.

e The Honduras government’s direct and illegal intervention, along with the
intimidation and harassment of Cemna by the Honduras IRS and the Honduras
Intellectual Property Agency, and the illegal subsidies (reducing taxes and loans)
to the part-military cement company, in their totality constituted an expropriation
of CEMAR.

3
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[Official letterhead]

MINISTRY OF SECURITY
General Directorate for Special Investigation Services

RECORD OF SEIZURE AND DEPOSIT

The undersigned Regional Coordinator of the General Directorate for Special
Investigation Services in Nacaome, Valle, hereby seizes the machinery for the
installation of a cement plant known as CEMENTO AMERICA S.A. de CV
(CEMAR), as declared in the Single Customs Declaration Forms Nos. 01627 and
01628 dated 07-09-2001. This machinery entered [the country] through the El
HENECAN Customs, San Lorenzo Valle, Because of an irfegular and illegal
importation process, you are hereby informed that you are solely responsible for
the withdrawal, transportation or any other movement of the machinery and

equipment included in the previously described Single Customs Declaration.

Forms (DUA).
Note: This preemptive measure is taken based under the Police Law, Decree 156-

98; article 35, paragraph 1 of the Customs Law; and articles 72, 73 and 74 letters
B and C of the Customs Simplification Law, Decrees 212-87 and 197-93.

No additional details.

San Lorenzo, Valle, November 15, 2001.

[Signed and sealed)
Sub-Inspector Nelson Murillo Perez
Regional Coordinator, DGSEI, Nacaome, Valle
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[Official letterhead]
OFFICE OF THE ATTORNEY GENERAL OF THE REPUBLIC
REPUBLIC OF HONDURAS, C.A.
LETTER No. 03/2002-PG
Tegucigalpa, M.D.C.
January 07, 2002
[Mr.] NELVER JOSE NUNEZ ORDONEZ
Head Agent
Office of the Attorney General of the Republic
Choluteca, Choluteca
[Mr. Nufez]:
As I expressed to you during our telephone conversation, as well as through the
documentation I faxed to you earlier today, Mr. Paul Trivelli of the American Embassy in
Honduras has submitted a complaint to this Office regarding a criminal accusation
™ brought against an American firm. This accusation was presented in spite of it [the

| - American firm] having a temporary import permit and signing a promissory note in
favor of [the] Customs {Administration.}
As you can observe in the referred documentation, the information was given to Mr.
Trivelli by Mr. Leonidas Rosa Bautista, CEMAR'’s Legal Counsel.
Since you made the decision to present this accusation without prior consultation with
our Head Office, I must remind you that according to article 187 of the Tax Code, the
Office of the Attorney General of the Republic must always act at the request of the
General Directorate for Internal Revenue (DEI in Spanish) through its highest official.
Up until now, we do not know if this was the case, otherwise we would be acting against
the law. In this regard, I ask you to send to my office, as soon as possible, a copy of the
accusation and its supporting documentation, so that we may evaluate whether we
should proceed with this accusation,
Sincerely,
[Signed and sealed]
Carlos Humberto Arita Mejia, P.A.
Attorney General

h Cc:  Mr. Paul Trivelli, American Embassy, Tegucigalpa, Honduras
\o Ce: File
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1 GON Wegal Prosecution of My, Cerna
Talse Charges agamst CEMAR and Mr Cemna)
Humean Righis Violation 200 2132

Naturally, much of the specialized heavy equipment needed to establish the sate-of-the-
art CEMAR production facilities had to be imported. A substantial portion of that
equipment (valued at over $13 million) was landed at the port of Henecan, in southern
Honduras, in July 2001. Initially, it was cleared for temporary importation, with the
required customs bonds duly deposited to secure re-export within six months.

Four months later — in other words, during the time when there could be no argument
about whether the equipment was properly in the country — the National Police raided the
CEMAR facility and seized the equipment. While tee importing entity was CEMAR and
not Mr. Cerna individually, Mr. Cerna was personally charged by the local prosecutor
with tax evasion. The local judge not only admitted the charges, but reaffirmed the
seizure. In a grave violation of human rights, he issued a warrant for Mr. Cemna’s arrest.

The charges were entirely without basis. After the United States Embassy intervened at a

very senior level, it emerged that there was not even a legal fig-leaf to cover the

embarrassing illegality of these actions. Under Honduras law, the National Police has no

authority to seize anything without a prior court order. And only the national prosecutor
' may initiate indictments for tax fraud, and he may o so only on request form the national
headquarters of the tax authorities. Neither happened here. 1t appears that the regional
police inspector and the local prosecuting agent took it on themselves to seize the
CEMAR machinery and to file charges against the U.S. national whose company had
imported it.

In February 2002, the national tax agency confirmed the legality of CEMAR’S import
activities, and extended the temporary importation for six months. CEMAR posted an
additional re-exportation bond, and before the expiration of the period, paid all applicable
duties and permanently imported the equipment into Honduras. In April, the court
confirmed that the charges had been substantively baseless and procedurally improper.
Nevertheless, the interference with CEMAR’s start-up, as well as the personal attacks on
Mr. Cerna, were both costly and intimidating.

*Excerpt from Greenberg and Traurig, Legal Analysis, page No. 6 and 7

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

L. UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015




UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015

CGOM tlegal Prosecution of Mr. Cerna and

P ey Pl vl A TS o e
Confiscation of CEMAR Assets
Human Kights Viojation 2001 2042
(Frosecution of CUMAR and Mr Camne)

The abuse of CEMAR and Mr. Cerna by police officials — including the false accusations
of customs fraud — represented actions procedurally and substantively unlawful in
Honduras, as the courts ultimately found. The prosecution was ultimately dismissed as
ultra vires the Government official who brought it (undoubtedly in an excess of zeal
support of what he knew was the Government program: to force CEMAR from the
market by any means necessary).

The involvement in the Government in these measures, incidentally, justifies the claim
that they constituted violations of Mr. Cerna’s human rights, as well as of his rights under
the Treaty and Honduran domestic law. Honduras is a signatory to all of the principal
instruments guaranteeing basic human rights, including the International Covenant on
Civil and Political Rights, and the Pact of San Jose (the Inter-American human rights
treaty). All of these commit states parties to abandon the use of the criminal justice
system for political ends, and vouchsafe the rights of those accused by the system to fair
treatment, before, during, and after the charges are brought against them. Only states are
parties to these agreements, and only states can violate their provisions, as the
Government of Honduras did here.

Once again, it can hardly be argued that the Government was a stranger to a plot of its
won devising. The fingerprint of Government agents are all over the malicious
prosecution of Mr. Cerna and CEMAR.

* Excerpt from Greenberg and Traurig, Legal Analysis, page No. 9
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a Confiscation of Cemar Assets

w/0 Due Process
(False Charges against CEMAR and Mr. Cemna)
Human Rights Violation 2001-2002

Naturally, much of the specialized heavy equipment needed to establish the sate-of-the-
art CEMAR production facilities had to be imported. A substantial portion of that
equipment (valued at over $13 million) was landed at the port of Henecan, in southern
Honduras, in July 2001. Initially, it was cleared for temporary importation, with the
required customs bonds duly deposited to secure re-export within six months.

Four months later — in other words, during the time when there could be no argument
about whether the equipment was properly in the country — the National Police raided the
" CEMAR facility and seized the equipment. While tee importing entity was CEMAR and
not Mr. Cerna individually, Mr. Cema was personally charged by the local prosecutor
with tax evasion. The local judge not only admitted the charges, but reaffirmed the
seizure. In a grave violation of human rights, he issued a warrant for Mr. Cerna’s arrest.

The charges were entirely without basis. After the United States Embassy intervened at a
very senior level, it emerged that there was not even a legal fig-leaf to cover the
embarrassing illegality of these actions. Under Honduras law, the National Police has no

i authority to seize anything without a prior court order. And only the national prosecutor
may initiate indictments for tax fraud, and he may o so only on request form the national
headquarters of the tax authorities. Neither happened here. 1t appears that the regional
police inspector and the local prosecuting agent took it on themselves to seize the
CEMAR machinery and to file charges against the U.S. national whose company had
imported it.

In February 2002, the national tax agency confirmed the legality of CEMAR’S import
activities, and extended the temporary importation for six months. CEMAR posted an
additional re-exportation bond, and before the expiration of the period, paid all applicable
duties and permanently imported the equipment into Honduras. In April, the court
confirmed that the charges had been substantively baseless and procedurally improper.
Nevertheless, the interference with CEMAR’s start-up, as well as the personal attacks on
Mr. Cema, were both costly and intimidating.

*Excerpt from Greenberg and Traurig, Legal Analysis, page No. 6 and 7
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GOH lllegal Prosecution of Mr. Cerna and
Confiscation of CEMAR Assets

Human Rights Violation 2001-2002
{Prosecution of CEMAR and Mr. Cerna)

The abuse of CEMAR and Mr. Cerna by police officials — including the false accusations
of customs fraud — represented actions procedurally and substantively unlawful in
Honduras, as the courts ultimately found. The prosecution was ultimately dismissed as
ultra vires the Government official who brought it (undoubtedly .in an excess of zeal
support of what he knew was the Government program: to force CEMAR from the
market by any means necessary).

The involvement in the Government in these measures, incidentally, justifies the claim
that they constituted violations of Mr. Cerna’s luman rights, as well as of his rights under
the Treaty and Honduran domestic law. Honduras is a signatory to all of the principal
instruments guaranteeing basic human rights, including the International Covenant on
Civil and Political Rights, and the Pact of San Jose (the Inter-American human rights
treaty). All of these commit states parties to abandon the use of the criminal justice
system for political ends, and vouchsafe the rights of those accused by the system to fair
treatment, before, during, and after the charges are brought against them. Only states are
parties to these agreements, and only states can violate their provisions, as the
Government of Honduras did here.

Once again, it can hardly be argued that the Government was a stranger to a plot of its

won devising. The fingerprint of Government agents are all over the malicious
prosecution of Mr. Cerna and CEMAR.

* Excerpt from Greenberg and Traurig, Legal Analysis, page No. 9
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ENGLISH TRANSLATION

COMPLAINT FOR HUMAN RIGHTS VIOLATIONS AND
REQUEST FOR PROTECTION'

HONORABLE NATIONAL COMMISSIONER ON HUMAN RIGHTS
DR. RAMON CUSTODIO LOPEZ

L. OSCAR MAURICIO CERNA, of legal age, businessman, married, United States citizen and
in transit in this city, with all respect, I am hereby presenting this Complaint For Human Rights
Violations committed by the Government of Honduras through acts and omissions of officials,
employees, and agents of the State, during the administration of President Ricardo Maduro
(2002-2006) and perpetrated especially by the partially state-owned cement co. Lafarge-
INCEHSA (+/- 50% by the Armed Forces of Honduras), a member of the de facto cement
oligopoly, for which I declare the following facts and legal considerations:

FACTS

FIRST: DEPRIVATION OF PROPERTY RIGHTS AND RIGHT TO FREELY ENGAGE IN
INDUSTRY, COMMERCE, BUSINESS AND CONTRACTS

The undersigned organized, constructed and developed in the South of Honduras a cement plant
under the company Cemento America, S.A. de C.V. (CEMAR), legally constituted under the
laws of the Republic of Honduras, in partnership with a company based in Japan, and with an
investment in excess of 600 million Lempiras [+/- $30 M]. The construction phase lasted almost
four years, in which thousands of jobs were created, and millions of lempiras contributed to the
Honduras treasury. The strategically located plant had as its objective meeting a share of the
demand within Honduras, as well as within El Salvador and Nicaragua, with its high-quality
product “Cemento UNO.”

I. Intimidation and Persecution by Taxing Authorities, and by Other Government
Officials and Members of the Cement Oligopoly and Private Parties

(2) On December 3, 2003, within less than 60 days after CEMAR commenced operations,
the Honduras IRS notified CEMAR that it would be conducting a tax audit. It is very
important to emphasize that this kind of audit is normally sought between the second and
third years of operations, and is never conducted as to pre-operational or first year business
activities, which indicates that it was not motivated by any good faith purpose regarding the
government’s fiscal interests, but rather for the sole purpose of initiating a process of
harassment against the new cement company.

(b) On May 17, 2004, the announced audit was commenced, with Messrs. Bernabe Mejia as
Auditor and Benjamin Cardona as Supervisor.
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(c) In June of 2004, CEMAR was obliged to close its plant, finding itself unable to continue
defending itself against the government actions against it, aimed at its destruction. [t must be
mentioned that during this time, my personal safety was also seriously threatened.. ..

¥ 3k ok R o ok ok e ok ok sk o sk Sk 3 ok ok ok e ke ki ok sk ok ok ok koke ok

PETITION

To the Honorable National Commissioner On Human Rights, we petition that you:

Accept the within Complaint and acknowledge as delivered the relevant documents sent to the
office of the National Commission, consisting of:

a) Report of an investigation of the cement industry in 2004 by the Secretary of Industry
and Commerce together with the Attorney General for Consumers within the Public Ministry
(PM), regarding the predatory prices by which CEMAR was victimized by Lafarge-INCEHSA.

b) Report of the Office of the Attorney General (OAG) in 2004 regarding the illegal
practices engaged in by the cement oligopoly (Lafarge-INCEHSA and CENOSA) towards the
bankrupting and elimination of CEMAR, which also adversely affected the consumer and the
general economy of the country.

c) Criminal Complaint against Acts of Corruption filed with the Special Prosecutor Against
Corruption by Representative Doris Gutierrez, on February 16, 2009, regarding. the conspiracy
among officials of the Honduras government during the Maduro Administration, and the quasi-
state company Lafarge-INCEHSA, the auditing firm Palao William and high ranking military
officials in IMP.

d) Chronology of the conspiracy among the Honduras IRS, Lafarge-INCEHSA, the auditing
firm Palao William and officials of the Maduro Administration, in particular, the Secretary of
Finance, all regarding the fiscal terrorism committed against CEMAR with consequences also to
the consumer.

e) Letters from United States Congressmen sent to President Jose Manuel Zelaya, regarding
the expropriation of CEMAR and the violations of Mr. Cerna’s human rights.

f) Chronology of the illegal accusations against Mr. Cerna and confiscation of the assets of
CEMAR and other arbitrary measures.

g) Chronology and documentation of the attempts to confiscate the trade mark “America”,
property of CEMAR, by the company Cementos del Norte (CENOSA), at the time presided over
by Attorney Yani Rosenthal, and in collusion with the authorities of the Secretary of Industry
and Commerce and the Registry of Marks and Patents.
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h) Recording in compact disk form, with transcription, that provides evidence of the scheme
to illicitly bankrupt CEMAR, also to the detriment of the State [of Honduras] and the consumer,
which recording contains a conversation between an executive of Lafarge-INCEHSA and a
cement distributor. The conversation is between Dario Mencia, Sales Manager of Lafarge-
INCEHSA, and Julio Lopez, owner of El Campeon, the cement distributor. The threats of the
Lafarge-INCEHSA executive clearly include a premeditated cutting of cement prices with the
goal of eliminating CEMAR, thereby promoting and executing this malicious action.

1) Legal analysis of the internacional law firm Greenburg Traurig regarding the direct
involvement of the Honduras government in the elimination of CEMAR,

i) Attached are pages referencing Lafarge Group and demonstrating its repeated
monopolistic practices, price fixing and restricting competition in more than a dozen countries,
for which it has been subjected to multi-million dollar fines and sanctions.

If in fact these abuses occurred more than one year ago, I request the admission of this
Complaint, not only due to the gravity of the case and the injustices committed, but also because
the effects of the cited violations remain very much present and real to this day, against the
interests of consumers, unemployed workers and against my own rights granted under the
Constitution of Honduras and international treaties; in addition to my being required to establish
my residence outside of Honduras.

Accept then this declaration, conduct the necessary investigations, extend the protection of the
Human Rights Commissioner to the undersigned as necessary for my personal safety; continue
advancing the investigation and finally resolve the same, declaring the following - to have been
violated or damaged the rights of property, and freedom of industry, commerce, business, and
contracting, accruing to me; and also to have been violated the right to work of those who were
my employees, and the right to life and homestead of all the Honduran people — all by the
officials, employees, and agents of the State involved in these human right violations - and
ordering your recommendations and guidance accordingly.

Tegucigalpa, M.D.C., May 13, 2009

Oscar M. Cerna

" Full Report upon Request
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QUEJA DENUNCIANDO LA COMISION DE
VIOLACIONES A DERECHOS HUMANOS. SE PIDE
PROTECCION.

SENOR COMISIONADO NACIONAL DE LOS DERECHOS
HUMANOS, '
DR. RAMON CUSTODIO LOPEZ.

Yo, OSCAR MAURICIO CERNA, mayor de edad, empresario, casado, ciudadano
de los Estados Unidos de América y en transito por esta ciudad, con el mayor de
los respetos, comparezco presentando queja por las violaciones de derechos
humanos realizadas por el Estado de Honduras a través de acciones y omisiones
de funcionarios, empleados y agentes del Estado, durante la administracién del
Presidente Ricardo Maduro (2002-2006) y especialmente perpetradas por la
empresa semi-estatal Lafarge-INCEHSA, (con participacion casi del 50% de las
Fuerzas Armadas de Honduras), miembro de! nefasto oligopolio cementero, por lo
cual me fundamento en los siguientes hechos y consideraciones de derecho:

HECHOS

PRIMERO: AFECTACION AL DERECHO DE PROPIEDAD ASi
COMO DE LAS LIBERTADES DE INDUSTRIA, COMERCIO,
EMPRESA Y CONTRATACION.

El suscrito organizé, construyé y desarrollé en el Sur de Honduras, una planta
cementera propiedad de Cemento América, S.A. de C.V., (CEMAR), legalmente
constituida de acuerdo a las leyes de la Reptiblica de Honduras, en sociedad con
una empresa de origen japonés, y con una inversion superior a los Seiscientos
Millones de Lempiras. La fase de construccion tomo casi cuatro afios, creandose
miles puestos de trabajo, y contribuyendo millonarias sumas fisco hondureno. La
planta estratégicamente situada, tenia como objeto abastecer parciaimente la
demanda de Honduras, asi como la de El Salvador y Nicaragua, con su producto
de alta calidad “Cemento UNO".

. INTIMIDACION Y PERSECUCION DE LAS AUTORIDADES
TRIBUTARIAS CON OTROS FUNCIONARIOS DEL ESTADO,
MIEMBROS DEL OLIGOPOLIO CEMENTO Y PARTICULARES.

a) El 3 de diciembre del 2003, a menos de sesenta dias de haber iniciado
operaciones, la Direccion Ejecutiva de Ingresos (DEI), notificé a CEMAR,

que inictaria un proceso de auditoria tributaria. Es muy importante subrayar
que este tipo de auditorias normalmente se practican entre el segundo y

-1-
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tercer ano de operaciones y nunca se realizan dentro de las actividades
preoperativas o del primer afo, por lo que no se advirtid ninguna sana
intencién por los intereses fiscales del Estado sino de iniciar un proceso de
hostigamiento contra la nueva cementera.

b} El 17 de mayo de 2004, dio inicio la auditoria anunciada, designandose
para tal efecto a los Sres. Bernabé Mejia como Auditor y Benjamin Cardona
como Supervisor.

¢) En junio de 2004, CEMAR se ve obligada a cerrar su planta, al verse
incapacitada para continuar defendiéndose de las acciones
gubernamentales en su contra para destruirla. Cabe mencionar que durante
todo este periodo, mi integridad personal se vio seriamente amenazada.

d) En julio 12 del 2004, encontrandose en una situaciébn de extrema
intimidacién, coaccién y hostigamiento, me vi obligado a firmar un convenio
para traspasar en ese momento mi participacion accionaria en CEMAR a
favor de Lafarge-INCEHSA, co-propiedad del Estado hondurefio. Entre
otras obligaciones, el acuerdo establecia la realizacidon de un “Due
Diligence” o auditoria sobre los aspectos financieros, legales y tributarios a
fin de determinar una valoraciéon de CEMAR. Lafarge-INCEHSA impone,
muy a su conveniencia, que sus auditores externos, Palao William
(Representante en Honduras de la firma internacional Deloitte & Touche),
realicen un analisis fiscal como parte del Due Diligence, asignando a los
sefiores Rita Maria Silva y Rigoberto Montes, quienes se convirtieron en los
responsables directos de gran parte de los cargos tributarios
maliciosamente y fraudulentamente inventados contra CEMAR.

Los sefiores Silva y Montes, fueron funcionarios de la Direccion General de
Tributacion (DGT, ahora DEI), en el momento que era dirigida por el sefor
William Chong Wong, en la administracion del Presidente Rafael Leonardo
Callejas (1990-1994). Posteriormente, ambos pasaron a ser miembros de
la firma auditora Palao William, siendo sus principales socios y ejecutivos
los sefiores William Chong Wong y David Palao. A parttir de esa fecha,
ambos han desempefiado importantes cargos ejecutivos de confianza.

Durante todo ese tiempo, yo desconocia la existencia del conflicto de
intereses existente entre la firma auditora y altos funcionarios del Gobierno,
asi como de la compleja trama que en aquel entonces se urdia y se
gjecutaba en contra de CEMAR.

e) EIl 20 de julio, la DEI emitié las resoluciones y los documentos denominados
“Hojas de Explicacion de Ajustes”, estableciendo cargos por 1.09 Millones
de Lempiras, asimismo, determiné a favor de CEMAR un crédito fiscal por
3.2 Millones de Lempiras en concepto de pago de Impuesto Sobre Ventas,
por lo que quedaba un saldo a favor de CEMAR superior a los Dos Millones

_2-
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de Lempiras. Con lo anterior, la DEI dio por terminada la fiscalizacion
tributaria hasta diciembre del 2003.

Luego de la discusidn de ajustes entre los auditores de la DEI| y la empresa,
CEMAR acepta los resultados mencionados, los que quedaron
debidamente detallados en las “hojas de Explicacion de Ajustes”, firmadas y
selladas por los Sefores Walter Guevara, jefe de auditoria, Bernabé Mejia,
Auditor y Benjamin Cardona, Supervisor. Dichos auditores informaron a
CEMAR que las resoluciones oficiales serian entregadas en los dias
siguientes, una vez que fueran firmadas por el Director Mario Duarte para
proceder a la cancelacion de los ajustes en tiempo y forma, como sefala la
Ley.

Sin embargo, por “ordenes superiores” las resoluciones fueron
maliciosamente retenidas para favorecer a la empresa semiestatal Lafarge-
INCEHSA en su afan de intimidar y coaccionar aun mas, a los inversionistas
de CEMAR vy asi poder sacar mayor ventaja en su proposito de
aduefarse de la empresa y eliminar la competencia.

f) El 6 de agosto del 2004, los auditores externos de Lafarge-INCEHSA,
(Palao Williams) emiten un fraudulento informe de revision fiscal como parte
del Due Diligence, mencionada en el literal “d” de esta Queja, sefalando la
existencia de ajustes en una suma en ddlares americanos equivalente
aproximadamente a los 95.4 Millones de lempiras, agregadndose que de
acuerdo a los comentarios del Gerente General de Lafarge-INCEHSA vy
representantes de su firma auditora, que lo mas delicado de los reparos
eran sus repercusiones penales, y que dicho concepto no era negociable
debido al estricto “catolicismo del Grupo Lafarge”. Dicho informe fue
realizado maliciosamente, ya que la firma auditora tenia conocimiento que
el pasivo tributario de CEMAR era de 1.09 Millones de Lempiras, y que
tenia un crédito por mas de Dos Millones de Lempiras.

Es oportuno recordar que, tal como lo menciond en su oportunidad el Jefe
de Auditoria de la DEI, Sr. Walter Guevara, éstas “6rdenes superiores” son
las mismas que intervinieron directamente para “arreglar’ el escandaloso
caso de la reduccion ilegal de los impuestos de Lafarge-INCEHSA, para
beneficiar al Instituto de Previsién Militar (IPM), quien era supuestamente el
responsable directo del pasivo fiscal.

g) Los hechos y circunstancias anteriores, producen indignacion en los
gjecutivos de CEMAR no solo por la magnitud de los ajustes, sino como por
las serias implicaciones que involucraban sus observaciones en materia
tributaria y que sus adversarios, o sea el oligopolio cementero con su
influencia, facilmente podrian convertirlas en afios de carcel, utilizando para
ello un disfraz de legalidad. Recuérdese que ya en ese entonces el Sr.
Chong Wong fungia interinamente como Ministro de Finanzas.

_3-
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i) Con dicho informe en su poder, Lafarge-INCEHSA incrementa sus actos de
intimidacién y coaccidon en mi contra, y me amenazan con acusarme por
incumplimiento del convenio de traspaso de las acciones previamente
firmado y de ejecutar actos de evasion fiscal contra el Estado de
Honduras. CEMAR identifica una gravisima amenaza y centra su atencion
en rechazar totalmente el informe de auditoria por contener informacion
manipulada y alejada de la realidad.

j) En agosto 11 del 2004, el conocido abogado hondureiio, Jorge W. Fonseca,
especialista en Derecho Tributario, con amplia experiencia acumulada como
ex Jefe de Reclamos y Asesor de la DEI, entrega a CEMAR un dictamen en
el que desvirtia en un 98% los ajustes presentados por los auditores
externos de la empresa semiestatal Lafarge-INCEHSA, con relacion al
pasivo tributario de CEMAR. En su dictamen, el especialista, quien
actualmente es también catedratico universitario en la materia, demostré
que la aplicacion de los ajustes hechos por dichos auditores externos a las
operaciones de la empresa eran “improcedentes e inaceptables por
haber sido determinados bajo un criterio que denota una
interpretacion errénea de las leyes fiscales que han invocado en el
informe que nos fue proporcionado”. Este dictamen fue refrendado por
otros reconocidos profesionales hondurefios en la materia.

La dolosa retencién y ocultamiento de las autoridades tributarias del
Gobierno de Honduras de las resoluciones oficiales de la auditoria
practicada a CEMAR, mediante la cual, semanas atras, se habia
determinado la existencia de un pasivo tributario de apenas 1.09 Millones
de Lempiras, cubierto en exceso por un crédito a favor de CEMAR de mas
de Dos Millones; asi como la maliciosa determinacion de ajustes hecha por
los auditores de Lafarge- INCEHSA, de un monto ridiculo y exagerado por
el mismo concepto, {(por mas de 95.4 Millones de Lempiras, suma que
era 86 veces mayor a los 1.09 millones de lempiras y aceptados por la
DEI), pusieron en evidencia la confabulacion de las partes interesadas
para causarle mayores dafos y perjuicios a los accionistas de CEMAR.
Ademas, esta accion tuvo un efecto disuasivo y mas intimidatorio en los
socios de la empresa, de los cuales los accionistas japoneses optaron por
abandonar e! pais como medida de proteccion, dejando a su suerte a los
socios estadounidenses, liderados por el suscrito denunciante.

Cabe sefialar que, de haber tenido CEMAR las resoluciones oficiales de la
DElI al momento que los auditores externos de Lafarge-INCEHSA
presentaron sus ajustes inventados y tendenciosos, éstos hubiesen sido
desvirtuados casi en su totalidad. Asimismo, hubiese quedado en evidencia
la trampa urdida por Lafarge-INCEHSA en contubernio con los jerarcas
militares del |PM, Palao William y altos funcionarios del Gobierno del
Presidente Ricardo Maduro involucrados, que tenia como propdsito  que
Lafarge-INCEHSA se aduefiaran de CEMAR a un precio ridiculo.
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k) En agosto 20 del 2004, la empresa semiestatal Lafarge-INCEHSA, poniendo
como excusa el inexistente pasivo tributario por mas de 95 millones de
lempiras, informa a CEMAR que ya no tiene interés alguno en adquirir la
empresa, y que por lo tanto rescinde el convenio. Seguidamente, Lafarge-
INCEHSA, utilizando la misma coaccién y la complicidad gubemamental
como principales armas de presion, impone como unica alternativa que
CEMAR le traspase sus activos a precios de mayor conveniencia para
Lafarge-INCEHSA.

Estas circunstancias llevaron a convertir a la Secretaria de Finanzas por
medio de la DEI, en el factor clave y decisorio como una balanza cargada
que podia inclinarse en contra de CEMAR. Por consiguiente, es de
conclusidén obligada senalar que el Gobierno de Honduras, por medio de
los funcionarios ya mencionados, fue el principal responsable de la
debacle de la empresa y que eI futuro de ésta estuvo en sus manos en ese
preciso momento.

Todos estos ataques a CEMAR impactaron en todas sus estructuras,
afectando considerablemente el bienestar de los empleados y trabajadores
de la propia empresa, asi como |os intereses de sus proveedores, clientes,
entes financieros y las comunidades aledanas, que se beneficiaban del
impacto de desarrollo local que la empresa significaba en una de las
regiones mas pobres del pais. Estas circunstancias también pusieron en
evidencia la accion criminal del Estado a través de sus funcionarios vy
empleados que debid, en el peor de los casos, proteger los intereses de los
trabajadores, sus familias y la comunidad.

Dias después, Lafarge-INCEHSA en sustitucion del convenio original,
impone términos y condiciones para adquirir selectivamente los activos de
CEMAR, Io que representa mayores pérdidas para la empresa.

l) ElI 27 de Octubre del 2004, ante esta situacion extrema de intimidacion,
coaccion y hostigamiento y temiendo ser encausado por el Estado (tal como
ya habia sucedido en 2001-2002), el suscrito denunciante, formaliza el
traspaso de los activos de CEMAR a Cementos de! Sur (CESUR), empresa
constituida en partes iguales por la semiestatal Lafarge-INCEHSA y una
“empresa de maletin” fundada con el irrisorio capital de 10 mil ddlares en la
Republica de Panama, conocido paraiso fiscal. Llama la atencion que en la
industria del cemento, no es costumbre entre empresas transnacionales
utilizar la figura de “empresas de maletin® que pudieran encubrir
operaciones financieras, tributarias, la identidad de sus verdaderos socios,
asi como el lavado de dinero.

En éstas condiciones inicuas se consumo el despojo de los activos de
CEMAR, la cual, no obstante las lesiones econdmicas que le infiriera la

empresa Lafarge-INCEHSA, siempre cumplié con todos los compromisos
contraidos con sus acreedores, incluyendo el Gobierno de Honduras.
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m) El 28 de octubre del 2004, exactamente 48 horas despues que CEMAR
fuese obligado a traspasar sus activos a la subsidiaria de Lafarge-
INCEHSA, las resoluciones que por “érdenes superiores” fueron
maliciosamente retenidas para favorecer a Lafarge-INCEHSA, por las
mismas “drdenes superiores” dichas resoluciones fueron entregadas a
CEMAR, o sea después de casi 100 dias de concluida la auditoria tributaria.

Dichas resoluciones confirmaron la realidad que el pasivo tributario de
CEMAR apenas sumaba 1.09 Millones de Lempiras y no los méas de 95
Millones de Lempiras, como dolosamente los habia determinado la firma
auditora de Lafarge-INCEHSA. La retencion intencional de las resoluciones
que confirmaban los ajustes tributarios a CEMAR constituyé una clara
evidencia que la DEI, bajo la dependencia del Ministro Chong Wong,
fue utilizada como instrumento de intimidacién y coaccién, actuando para
ello en contubemio con la firma auditora Palao William y con la empresa
semiestatal Lafarge-INCEHSA para concluir la trama de destruccion de
CEMAR.

n) En septiembre 12 del 2005, una vez que Lafarge-INCEHSA se habia
apoderado de los activos de CEMAR, esta Ultima solicité una auditoria fiscal
con corte de operaciones al 31 de diciembre de 2004. La DEI emitié la
Resotucion No. DEI-5854-DA-F-05 mediante la cual notificé ajustes
tributarios por 247 mil lempiras, los cuales CEMAR cancelé de
inmediato. Con ello, se obtuvo el finiquito de haber cumplido totalmente las
obligaciones tributarias generadas durante todo el periodo de operaciones
de CEMAR, lo cual constituye evidencia adicional de que el informe de |a
firma auditora Palac William era fraudulento y habia sido deliberadamente
manipulado, inventando un pasivo tributario inexistente. Similares acciones
de liquidacion de cuentas emprendio CEMAR con ilas municipalidades en
las que ejercié el comercio, como corresponde a una empresa responsable.

i) La conspiracién fue facilitada en parte por ia coordinacion del trafico de
influencias, abuso de autoridad y actos de corrupcion, tal como lo
demuestran las manipulaciones de la firma Palao William, auditores de la
empresa semiestatal Lafarge-INCEHSA. El socio principal de dicha firma
auditora, Sr. David Palao, ha ejercido por muchos afos el cargo de
Comisario Social en la Junta Directiva de Lafarge-INCEHSA. En su
condicion de socio principal de la firma auditora, es el Sr. Palao quien
responde por el malicioso informe fiscal elaborado para Lafarge-INCEHSA-
en evidente conflicto de intereses — y que, por consiguiente, genero
enormes perjuicios morales y econémicos a los inversionistas extranjeros
de CEMAR. Igualmente, el entonces Ministro de Finanzas, Sr. William
Chong Wong, era el otro socio fundador de Palao William, representante de
Deloitte & Touche en Honduras, y de cuyo despacho dependia la Direccion
Ejecutiva de Ingresos (DEI).
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0) En la confabulacién contra CEMAR, fue determinante el ocuitamiento y la
retencion maliciosa, por “érdenes superiores”, - al departamento de
auditoria de la DEI, a cargo del Sr. Walter Guevara, quien es uno de los ex
funcionarios acusado por la Fiscalia contra la Corrupcién, en el millonario
caso de defraudacion fiscal de Lafarge-INCEHSA contra el Estado- de las
resoluciones que contenian los ajustes tributarios determinados en la
auditoria practicada por la DEl y concluida el 20 de julio de 2004, que
establecieron como unico ajuste a pagar por la empresa la suma de 1.09
Millones de Lempiras, en lugar de los mas de 95 Millones de Lempiras,
inflados dolosamente por los representantes de la firma auditora {Palao
William) de Lafarge-INCEHSA, quienes estaban vinculados tanto a las
autoridades de la Secretaria de Finanzas como al Cartel Cementero,
constituyendo inequivocamente una manera de intimidar y coaccionar a
CEMAR y adquirir sus activos a precio irrisorio.

Il. INTIMIDACION Y COACCION Y ATENTO CONFISCATORIO DE LAS
AUTORIDADES DE LA SECRETARIA DE INDUSTRIA Y COMERCIO
(MARCAS Y PATENTES) CON MIEMBROS DEL OLIGOPOLIO
CEMENTERO.

p) El 21 de junio del afio 2000, se constituyé CEMENTO AMERICA S.A.
(CEMARY) habiendo informado tal hecho a la industria y al comercio
mediante avisos publicados en el Diario Oficial La Gaceta y otro de mayor
circulacion.

La informacion al publico y la inscripcidon del pacto constitutivo en el
Registro de Comercio otorgd a CEMAR, el derecho de propiedad exclusiva
sobre el uso de la denominacion social o nombre del comerciante social.

Un afio después, en julio de 2001, la sociedad mercantii Cementos de!
Norte, S.A. (CENOSA), propiedad, en mayoria de acciones, del sefior
JAIME ROSENTHAL OLIVA y empresas relacionadas, logré la
inscripcién  fraudulenta de la marca AMERICA, que como se
evidencia, tal signo es la representacién gramatical, visual y fonética
idéntica de! signo AMERICA que es el principal elemento raiz distintivo  de
la compania CEMENTO AMERICA S.A. (CEMAR); el 17 de diciembre de
2003, en medio de la guerra de precios predatorios, el Sefor
Rosenthal a través de su hijo Yani Rosenthal presenté una demanda de
prohibicion de uso del nombre AMERICA, con el propésito de obtener
una orden de embargo o decomiso contra la produccion cementera de
CEMAR. Una vez que su asociado en la guerra de precios predatorios
Lafarge-INCEHSA despojo a CEMAR de sus activos. CENOSA por medio
de su presidente abandoné su demanda.

q) El 23 de septiembre de 2004, Lafarge-INCEHSA, constituyd una sociedad
mercantil con el nombre de “Cemento UNO" en usurpacion del derecho de
CEMAR del uso de la marca “Cemento UNO” que ya habia registrado
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CEMAR y que se encontraba en uso, y era de notorio conocimiento o fama
en la industria y comercio, ya que era el nombre con que comercializaba
exitosamente sus productos. La creacion maliciosa de esta compafiia con
el nombre de la marca registrada por CEMAR se produjo en los momentos
en que no se habia consumado la expropiacion indirecta de CEMAR
mediante el despojo de sus activos por parte de la empresa semi-estatal
Lafarge-INCEHSA, pero fue un acto claro de iniciar una accién contra
CEMAR por el uso de su propia marca.

Ii. COLUSION ESTATAL CON EL OLIGOPOLIO CEMENTERO EN
PRECIOS PREDATORIOS CONTRA CEMAR Y EL CONSUMIDOR
HONDURENO.

Desde el inicio de sus operaciones hasta su obligado cierre de
operaciones y venta forzada de los activos de CEMAR, a una subsidiaria
de la cementera semiestatal Lafarge-INCEHSA, los Sociosy Directivos  de
CEMAR, principalmente el ciudadano estadounidense OSCAR CERNA, fue
objeto de masivos, constante y frecuentes actos de intimidacién, coaccidn y
hostigamiento, que provocaron dafios econdmicos, morales y sociales, directa
e indirectamente, a su persona, patrimonio, inversién extranjera, y al
desaparecimiento forzoso de su empresa, con ocasién de una despiadada y
brutal guerra de precios predatorios, desatada principalmente por los
accionistas y directivos de la Cementera Lafarge-INCEHSA, empresa
semiestatal, propiedad de las Fuerzas Armadas de Honduras (FFAA), operada
por medio del Instituto de Previsidn Militar (IPM), del Gobiemo de la Republica
de Honduras, con un poco menos del 50% del capital societario; y, por la
Transnacional Cementera Francesa LAFARGE.; en contubernio con altos
militares del Instituto de Prevision Militar (IPM), socios y Ejecutivos de la
firma auditora Palao William, y altos funcionarios y empleados del
Estado de Honduras, de la Direccion Ejecutiva de Ingresos (DEIl), de la
Secretaria de Estado en los Despachos de Finanzas, durante la
Administraciéon del Presidente Ricardo Maduro; Gobierno de la Republica,
que en ademas asumid una actitud indiferente, de dejar hacer, dejar pasar,
ante la intempestiva y fraudulenta disminucion del precio del cemento en el
mercado nacional, como practica de competencia desleal, utilizadas por la
Lafarge-INCEHSA, en perjuicio de CEMAR, de lato conocimiento, aceptacion y
displicencia del Gobierno de la Republica, comprobadas a nivel de Estado, por
las investigaciones realizadas en la Secretaria de Industria y Comercio, (SIC),
cuando aun operaba en Honduras, CEMENTO AMERICA S.A. (CEMAR);
posteriormente y después del desaparecimiento forzoso de la empresa
CEMENTO UNO, noftificada a la Fiscalia de Proteccion al Consumidor del
Ministerio Publico y Procuraduria General de la Republica, PERO NUNCA
CON EL PROPOSITO DE AMPARAR, PROTEGER o RESTITUIR LA
INVERSION PRIVADA, EXTRANJERA QUE REPRESENTABA CEMENTO
UNO, por los precios predatorios del cemento en el mercado nacional , o
por los actos de competencia desleal, por parte de la semiestatal Lafarge-
INCEHSA; sino mas bien, por el alza desmedida y sin control al precio del
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cemento, que posteriormente Lafarge-INCEHSA, trasladdé al publico
consumidor, después de haberse encargado de la eliminacién de CEMAR del
mercado nacional; bajo la apariencia, el Estado de Honduras, de tomar el
control de la situacién, bajo su responsabilidad, al haber propiciado, por medio
de Altos funcionarios de su gobierno, fa eliminacion de CEMAR de! mercado
nacional.

Segun documentos de la Procuraduria General de la Republica (PGR)
representada legalmente en ese entonces por el Abogado Sergio Zavala Leiva,
y que forman parte del expediente No. 224-2004, ante el Juzgado de Letras de
lo Contencioso Administrativo de Tegucigalpa, M.D.C., que evidencia entre
otras cosas lo siguiente:;

Lafarge-INCEHSA y CENOSA, eliminaron a su unica competencia Cemento
América S. A. de C.V., (CEMAR) estableciendo precios predatorios
llegando a vender, abajo de sus costos de produccidn, lo cual constituye
una actividad de competencia desleal, tipificada como DELITO CONTRA LA
ECONOMIA; en nuestro ordenamiento penal, con pena de reclusiéon y
multa pecuniaria, para socios y directivos del oligopolio cementero, para:
Quienes fraudulentamente determinaron en el mercado una disminucién de
los precios del cemento;
Quienes con sus actos o procedimientios indebidos obstaculizaron la libre
concurrencia en la produccién y comercializacion de la industria cementera;
Quienes ejecutaron actos de competencia desleal, segun las normas
establecidas en el cédigo de comercio, otras leyes especiales y convenios
internacionales. '

Lafarge-INCEHSA y CENOSA establecieron precios de venta al
consumidor final, incluyendo impuestos sobre ventas, flete y utilidad del
distribuidor en el mes de febrero del 2004 a Lps.49.69 la bolsa de cemento siendo
obvio que el precio en planta a penas llegaria a unos 30 lempiras, a fin de eliminar
la competencia de Cemento Ameérica S. A. de C.V. (CEMAR); y consolidarse
como las Unicas en el mercado, y después fijar a su arbitrio el alza a los precios
del producto al consumidor, en evidente perjuicio de la colectividad de todo el pais
en general. Que después de eliminar a su unica competencia, Lafarge-INCEHSA y
CENOSA sin espera, incrementaron vorazmente, el precio de la bolsa de cemento
en el mercado, con aumentos reincidentes;

Lafarge-INCEHSA invoca a su favor el “libre mercado”, que pocos meses
antes, se encargo de destruir, con practicas desleales, predatorias e inigualables
en precios, para la Unica competencia, que se atrevio a incursionar en el mercado,
Cemento Ameérica S. A. de C.V. (CEMAR), productora de Cemento UNO.

E[ Procurador General de la Republica, HACE CLARO MANIFIESTO
DEL ILICITO PENAL, COMETIDO POR SOCIOS Y DIRECTIVOS [)E LA
SOCIEDAD LAFARGE-INCEHSA. EN PERJUICIO DE CEMENTO AMERICA,
S.A. DE C.V. (CEMAR) EN PARTICULAR Y A LA COLECTIVIDAD DE TODO EL
PAiS EN GENERAL, al citar:
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“por cuanto EL AFAN DE LUCRO DEBE DESENVOLVERSE DENTRO DE
LIMITES DE RACIONALIDAD, nunca mediante PRACTICAS DE COMPETENCIA
DESLEAL, PARA QUEBRAR UN COMPETIDOR Y LUEGO DE ELLO, DEJAR
INERME, POSTRADO AL CONSUMIDOR, AL ARBITRIO Y ABUSO DE PARTE
DEL EMPRESARIO.”

“Es completamente falso que la ilegitima parte demandante haya venido
ofreciendo su producto (cemento), “ATENDIENDO LAS LEYES ECONOMICAS
QUE RIGEN LA LIBRE COMPETENCIA" va gue en el proceso se demostrara
plenamente  que, CUANDQ_ESTABA DESARROLLANDO ACCIONES
IMPROPIAS, PARA QUEBRAR, PARA ACABAR LA UNICA COMPETENCIA QUE
OSO INCURSIONAR EN EL MERCADQ, ESTO ES, CEMENTO AMERICA S.A.
DE C.V., (CEMAR), productora de “CEMENTO UNQ", que tnicamente logrd
captar un_segmento de apenas un 12.5% del Mercado. LAS DOS CEMENTERAS
DEL PAIS ESTABLECIERON__PRECIOS PREDATORIOS, LLEGANDO A
VENDER. INCLUSIVE DEBAJO DE_SUS COSTOS DE OPERACION, lo que
desde luego constituye una_actividad de COMPETENCIA DESLEAL, repudiable

or completo,...”

La Constitucién de la Republica, en su Articulo 332 preceptia que “El
ejercicio de las Actividades econémicas corresponden primordialmente a los
Particulares. Sin embargo, el Estado, por razones de orden publico e interés
social, podra reservarse el ejercicio de determinadas industrias basicas,
explotaciones y servicios de interés publico y dictar medidas y leyes
econdmicas, fiscales y de seguridad publica, para encauzar, estimular,
supervisar, orientar y suplir la iniciativa privada, con fundamento en una
politica econdmica racional y planificada.”.

“Los comerciantes tienen la obligacion de ejercer sus actividades
comerciales, de acuerdo con la ley, los usos y costumbres mercantiles, sin
perjudicar al publico ni a la economia nacional”.

Igualmente, la Constitucion de la Republica en su Articulo 339 PROHIBE
LOS MONOPOLIOS, MONOPSONIOS, OLIGOPOLIOS, ACAPARAMIENTOS Y
PRACTICAS SIMILARES QUE RESTRINGEN O ELIMINAN LA COMPETENCIA
EN LA ACTIVIDAD INDUSTRIAL Y MERCANTIL EN PERJUICIO DE LOS

CONSUMIDORES.

Es aqui, al amparo de normas constitucionales, y de otras Leyes vigentes sobre
el caso que nos ocupa, que el Estado de Honduras, debié proteger, asegurar y
garantizar la inversion privada de CEMAR, PUES ES DE CONCLUSION
OBLIGADA SENALAR QUE EL GOBIERNO DE LA REPUBLICA, POR MEDIO DE
LOS FUNCIONARIOS YA MENCIONADO, FUE EL PRINCIPAL RESPONSABLE
DE LA DEBACLE DE LA EMPRESA Y QUE EL FUTURO DE ESTA ESTUVO EN
SUS MANOS EN ESE PRECISO MOMENTO.

LO ASI ACTUADO POR LA PROCURADURIA GENERAL DE LA REPUBLICA
NO FUE CON EL FIN DE AMPARAR, PROTEGER O RESTITUIR LA

INVERSION PRIVADA, Y EN ESTE CASO LA INVERSION EXTRANJERA
REPRESENTADA POR CEMAR, DE LAS ACTUACIONES DEL OLIGOPOLIO
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CEMENTERO; SINO LA HISTORIA NOS DEMUESTRA QUE FUE
NUEVAMENTE PARA PROTEGER AL OLIGOPOLIO CEMENTERO, A
EXPENSAS DEL CONSUMIDOR.

DE LO ANTERIOR, SE DEMUESTRA QUE EL ESTADO DE HONDURAS
VIOLENTO LA CONSTITUCION DE LA REPUBLICA, SUS LEYES Y LOS
DERECHOS HUMANOS DEL PUEBLO HONDURENO.

SEGUNDO: ATRACO DE LAFARGE-INCEHSA CONTRA EL
PATRIMONIO PUBLICO EN COLUSION CON FUNCIONARIOS Y
EMPLEADOS DEL ESTADO PARA FINANCIAR GUERRA DE
PRECIOS PREDATORIOS: CNA.

a) El 13 de marzo de 2000, fa Direccidn Ejecutiva de Ingresos (DEI) comisiond
al Supervisor Jorge Alberto Romero y a los Auditores Sonia Argentina Diaz,
Blanca Ondina Castro y José Hilario Maldonado para verificar integraimente
las obligaciones tributarias de la sociedad semiestatal Industria Cementera
Hondurefa (Lafarge-INCEHSA) durante el periodo 1996 a 1999.

b) Realizadas las investigaciones de auditoria se formularon reparos por falta
de pagos de impuestos, intereses, mulitas y recargos por un total de Ciento
Treinta y Cuatro Millones Ochocientos Noventa y Siete Mil Novecientos
Tres Lempiras con Treinta y Nueve Centavos (L.134,897,903.39).

c) En el informe de fiscalizacion 53-2000, el reparo por impuestos debidos al
fisco hondureno se redujo de Ciento Treinta y Cuatro Millones Ochocientos
Mil Lempiras (L.134,800,000.00) a Ocho Millones Ochocientos Mil Lempiras
(L.8,800,000.00). En el informe del Consejo Nacional Anticorrupcion (CNA),
se sefiala que en la reduccion iiegal de impuestos salieron implicados fa
firma auditora de Lafarge-INCEHSA (Palao William), altos jerarcas militares
y funcionarios de la administracién tributaria, y que la misma reduccion
sirvié para financiar la guerra de precios predatorios desatada por Lafarge-
INCEHSA contra la fuerte competencia que se avecinaba. No obstante lo
anterior, entendidos en la materia, sefalan que detras de estas
defraudaciones existen personajes reconocidos de alto nivel de Honduras,
lo cual deja de manifiesto que todo esto es un teatro.

d) En diciembre del 2008, el Ministerio Plblico, presentd un requerimiento
fiscal o acusacion criminal contra los exfuncionarios de la DE|, Rosa Marina
Giron, Sub-Directara de Tributacidn y Walter Napoledn Guevara, Jefe de
Auditoria, por el delito de tréfico reinfluencias en  perjuicic de la
Administracion Publica, relacionados con la reduccion ilegal de
impuestos de mas de 120 Millones de Lempiras de Lafarge-INCEHSA.
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e) A mediados de febrero del 2009 y seguidos los procedimientos legales el
Juzgado de Letras dictd auto de prision contra los imputados antes
mencionados por presumirse la responsabilidad en los delitos denunciados.

TERCERO. VIOLACION A LA PROPIA IMAGEN Y A LA LIBERTAD
DE EMPRESA.

a) La sociedad mercantil Cemento América, S.A. de C.V. (CEMAR), al colocar
la primera piedra de su planta cementera en las inmediaciones de la ciudad
de San Lorenzo, Departamento de Valle el 19 de febrero de 2001 con una
inversion en la construccion de una planta cementera de aproximadamente
600 millones de lempiras no solo satisfizo la posibilidad de suplir las
necesidades sociales en los mercados de Honduras, El Salvador vy
Nicaragua, sino que ademas credé empleos y ofrecid una mejor calidad,
precios y servicios que las otras cementeras locales.

b) Durante los meses siguientes, se realizaron las actividades preoperativas
de la compaiiia reclutando y capacitando personal técnico y administrativo,
acondicionando espacios fisicos e importando gran parte de la maquinaria y
equipo. Los procedimientos de importacion de la maquinaria y equipo,
fueron documentados y garantizados de conformidad a las leyes y
disposiciones correspondientes a través de una agencia aduanera con
licencia para operar en la gestion de estos procesos.

¢} Sin embargo, el 15 de noviembre de 2001 el Subinspector de Policia
Nelson Murillo Pérez, Coordinador Regional de la Direccion General de
Servicios Especiales de investigacion (DGSEI) de Nacaome, Valle procedid
a decomisar la maquinaria de CEMAR.

d) El 6 de diciembre del 2001, el Sr. Nelver José Nufiez Ordéfiez, Agente
Titular de la Procuraduria General de la Republica (PGR) en Choluteca,
interpuso una dolosa acusacion criminal por el delito de defraudacion fiscal
contra el suscrito y contra Juan José Edwin Diaz, Deydi Monroy, Aurora
Robles y contra el propietario de la Agencia Aduanera Chirinos,
manifestando que la empresa Cemento América, S.A. de C.V. (CEMAR)
habia desaduanado maquinaria y equipo sin llenar los requisitos para la
importacién de estos objetos. Acomparno copia de la acusacién criminal.

e) Como consecuencia de dicha acusacion criminal el Juez de la Causa,
Abogado Teodoro Bonilla Euceda admite dicha acusacién, ordena la
captura del Sr. Cerna asi como del Agente Aduanero y de los otros
acusados, a la vez que decreta el secuestro de toda fa maquinaria y equipo
introducido, como asi sucedid.
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f) Todo ello ocurrid acompanado de un amplio despliegue noticioso en los
principales medios de comunicacién social del pais, lo que produce dafios
severos a la imagen de CEMAR vy sus socios.

g) Seguidos los procedimientos judiciales, en fecha 5 el Juzgado de Letras
dictd sobreseimiento definitivo en virtud que no existia preexistencia del
delito al momento de iniciar la acusacion y en consecuencia, no se produjo
ilicito alguno, absolviendo de toda responsabilidad criminal al suscrito
denunciante y demas imputados habiéndoseles extendido las respectivas
cartas de libertad definitivas.

CUARTO: VIOLACION AL DERECHO DEL TRABAJO.

Las acciones y omisiones de los funcionarios del Estado de Honduras en colusion
con la empresa semi-estatal Lafarge-INCEHSA produjeron el despido de ciento
sesenta trabajadores directos y mas de mil empleos indirectos, provocando mayor
empobrecimiento en una zona histéricamente débil econémicamente.

" QUINTO.- VIOLACION A LA PROHIBICION DE LOS
MONOPOLIOS.-

Las acciones y omisiones de los agentes del gobierno violaron el articulo 339 de la
Constitucion de la Republica de Honduras que prohibe los monopolios, oligopolios,
monopsonios, acaparamientos y practicas similares en la actividad industrial y
mercantil.

SEXTO. VIOLACION AL DERECHO A LA VIVIENDA Y AL
CONSUMIDOR.

Las acciones y omisiones del Gobierno de Honduras y de la empresa semi-estatal
Lafarge-INCEHSA produjo un grave dano al derecho de la vivienda de los
hondurefios ya que no solo consolidé el oligopolio cementero sino que tuvo el
efecto de incrementar en mas de un setenta por ciento (70%) el valor de la bolsa
de cemento con lo que ha excluido de la posibilidad de tener vivienda propia a
miles de familias hondurefias por los altos costos de construccidn, en la actualidad
el deficit habitacional de Honduras se aproxima a las ochocientas mil viviendas
con un crecimiento vegetativo acelerado.

En igual forma, se produjo una violaciéon a los derechos del consumidor en general
ya que el impacto de los precios impuestos por el oligopolio cementero con la
aquiescencia del Estado ha tenido como resuitado un incremento que acumulado
oscila entre los seis mil y catorce mil millones de lempiras en el ultimo quinguenio,
dependiendo del método que se use para calcular el dafio. Sin tomar en cuenta
que el producto de CEMAR era de mejor calidad, alta resistencia, uniformidad,
mayor rendimiento y en consecuencia un mejor producto final de gran aceptacion
al consumidor.
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SEPTIMO: DENUNCIA DE ACTOS DE CORF}UPCION POR
DIPUTADA DEL PARTIDO UNIFICACION DEMOCRATICA (UD).

Es de publico conocimiento que la honorable Diputada Doris Alejandrina Gutiérrez,
presentd el 16 de febrero del 2009, denuncia formal ante el Sr. Fiscal Especial
Contra la Corrupcion del Ministerio Publico para que se investiguen y verifiquen
hechos constitutivos de ios delitos cometidos por funcionarios del Estado en la
administracion del Presidente Ricardo Maduro (2002-2006) y por  personas
particulares, que tuvieron que ver con la eliminacién de la empresa Cemento
América, S.A. de C.V., (CEMAR), productora de Cemento UNO, asi como del
perjuicio ocasionado a todos los consumidores de cemento, la industria de la
construccién, la economia nacional y la inversidon extranjera. Algunos hechos y
circunstancias coinciden con el contenido de la presente Queja.

CONSIDERACIONES A LOS HECHOS

Sefior Comisionado Nacional de los Derechos Humanos:

Los hechos relacionados en los acépites del primero al sexto, asi como la
Denuncia de Actos de Corrupcidn presentada por la diputada Gutiérrez, forman
parte de un procesc de colusion del Gobierno de Honduras con particulares,
proceso ilegitimo, arbitrario, abusivo, defectuoso, negligente, discriminatorio y
criminal de servidores publicos y particulares, que utilizando las potestades
soberanas del Estado y las posiciones de autoridad de sus funcionarios,
empleados y agentes de gobierno, crearon las condiciones para destruir a la
incipiente competencia en el rubro del cemento representada por la empresa
CEMAR, aterrorizar a sus socios, asegurar el oligopolio cementero en el mercado
hondureno en perjuicio de los consumidores y de los inversionistas que habiamos
confiado en la existencia de un Estado de Derecho que garantizara nuestra
convivencia arménica en la sociedad hondurefa.

El dafio moral mas que el dafio patrimonial, me obligan a presentar esta Queja la
cual documento ampliamente a fin que la dependencia gubernamental bajo su
digno cargo realice las investigaciones que sean necesarias para denunciar a los
responsables intelectuales y materiales de estos hechos delictuosos y generar las
acciones judiciales correctivas para evitar la impunidad de la que actualmente
gozan los responsables y crear una nueva conducta ética de los servidores
publicos enmarcada en el respeto a la Constitucién de la Republica y las leyes que

juraron cumplir y hacer cumplir.

La falsa acusaciéon en mi contra y contra inocentes ciudadanos hondurefios me
produjo graves dafos morales sembrando la desconfianza en mis proveedores y
socios; la colusion de servidores publicos del Estado que simultdneamente eran
ejecutivos de Lafarge-INCEHSA y auditores de la misma empresa exponen el nivel

-14 -
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de degradacion moral en que han incurrido ciertos servidores publicos basados
unicamente en su conviccidn que sus actos de corrupcién estaran protegidos por
la impunidad y falta de castigo.

FUNDAMENTOS DE DERECHO

Fundo esta denuncia en los Articulos 1, 4, 5, 7, 8, 9, 10, 11, 21, 24, 25, de la
Convencion Americana de los Derechos Humanos; Articulo 11.1 del Pacto
Internacional de Derechos Econdmicos, Sociales y Culturales adoptado por la
Asambiea General de la Organizacion de Naciones Unidas mediante Resolucion
2200 A (XXI) el 16 de diciembre de 1966, suscrito por Honduras, mediante
Acuerdo No. 10 del 22 de abril de 1980 y ratificado por Decreto No. 961 de la
Junta Militar de Gobierno en Consejo de Ministros del 18 de junio de 1980,
publicado en la Gaceta numero 23.167 del 30 de julio de 1980; Articulos 1, 6, 9,
10, 16, 20, 21, 22, 23, 28, 30, 38 y demas aplicables de la Ley Organica del
Comisionado de los Derechos Humanos; Articulos 1, 15, 18, 30, 31, 59, 60, 61, 62,
63, 69, 76, 82, 89, 90, 178, 179, 321, 322, 323, 324, 325, 326, 327,332 de la
Constitucion de la Republica; Art. 349 y subsiguientes del Cddigo Penal.

PETICION
Al Sefior Comisionado Nacional de los Derechos Humanos pido:

Admitir la presente Queja y tener por presentados los antecedentes documentales
enviados a la oficina del Comisionado Nacional; que consisten en:

a) Investigacion de la industria cementera en el 2004 por la Secretaria de
Industria y Comercio en conjunto con la Fiscalia al Consumidor del
Ministerio Publico (MP), referente a los precios predatorios que fue victima
CEMAR departe de Lafarge-INCEHSA.

b) La posicion del Procurador General de la Republica (PGR) en el 2004,
relactonado con las practicas ilegales realizadas por el oligopolio
cementero (Lafarge-INCEHSA y CENQOSA) en la quiebra y eliminacion de
CEMAR, afectando también al consumidor y a la economia general del
pais.

C) Denuncia de actos de corrupcion presentada ante la Fiscalia Especial
Contra la Corrupcion por la Diputada Doris Gutiérrez, el 16 de febrero de
2009, relacionada con la confabulacién de las autoridades de! Gobierno de
Honduras en la administracion Maduro, con la empresa semi-estatal
Lafarge-INCEHSA, la firma auditora Palao Williams y altos jerarcas militares
del IPM.

- 15 -
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d) Cronologia de la confabulacion de la DEI, Lafarge-INCEHSA, la firma de
auditores Palao Williams y funcionarios del Gobierno de la administracion
Maduro, en particular la Secretaria de Finanzas, relacionados con el
terrorismo fiscal practicado en contra de CEMAR con consecuencias al
consumidor.

e) Cartas de Congresistas Estadounidenses enviadas al Sefor Presidente
José Manuel Zelaya, relacionadas con la expropiacion de CEMAR vy las
violaciones de los Derechos Humanos al Sefior Cerna.

f) Cronologia de la acusacién ilegal contra el Sr. Cerna y confiscacion de los
bienes de CEMAR vy otras arbitrariedades.

Q) Cronologia y documentacidn del intento confiscatorio de la marca “América”
propiedad de CEMAR, por la empresa Cementos del Norte (CENOSA) en
ese momento presidida por el Abogado Yani Rosenthal, en confabulacién
con las autoridades de la Secretaria de Industria y Comercio en el registro
de marcas y patentes.

h) Grabacion tanto en disco compacto como su trascripcidn, que pone en
manifiesto la trama para cerrar ilicitamente CEMAR, en grave perjuicio del
Estado y del consumidor, grabacidn que contiene la platica de un ejecutivo
Lafarge-INCEHSA con un vendedor de cemento. Se trata de la
conversacién entre Dario Mencia, Gerente de Ventas de Lafarge-INCEHSA,
con Julio Lépez, Propietario de la Distribuidora de Cemento El Campeodn. La
amenaza del ejecutivo de Lafarge-INCEHSA contiene claramente el hecho
de rebajar premeditadamente los precios del cemento, a fin de eliminar a
CEMAR, promoviendo y ejecutando una accion dolosa.

i) Andlisis legal de la firma de abogados internacional Greenberg Trauring,
relacionado con la intervencion directa e ilegal del Gobierno de Honduras
en la eliminacion de CEMAR. -

) Se adjuntaron hojas de referencia del Grupo Lafarge que constatan las
reincidentes practicas monopdlicas, fijacion de precios y restriccion de
competencia en mas de una docena de paises y por las cuales ha sido
objeto de multimillonarias multas y sanciones.

Que si bien es cierto los abusos ocurrieron hace mas de una afo, pido la admisién
de esta Queja, no solo por la gravedad del caso y la injusticia cometida sino
porque los efectos de las violaciones denunciadas son presentes y patentes
todavia en contra de los intereses de los consumidores, los trabajadores
desempleados y de mis propios derechos tutelados por la Constitucion de la
Republica y la convenciones internacionales, aparte que tuve que establecer mi
residencia fuera de Honduras, tener por rendida mi declaracion, realizar las
investigaciones conducentes, extender la proteccién del Comisionado de los
Derechos Humanos al suscrito para la necesidad de mi integridad personal;
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continuar adelantando la investigacién y en definitiva resolver declarando violados
o lesionados los derechos de propiedad, la libertad de industria, comercio,
empresa y contratacién de mi persona asi como violados el derecho al trabajo de
guienes fueron mis empleados y el derecho a la vivienda de los hondurefios, por
pante de los funcionarios, empleados y agentes del Estado involucrados en estas
violaciones a los derechos humanos, dictando las recomendaciones y sugerencias
que correspondan. -

Tegucigalpa, M.D.C., 13 de mayo de 2009.
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GOVERNMENT OF HONDURAS (GOH)
INFRINGEMENT OF CEMAR RIGHTS

Incorporatiaon of
Cemento Amarica,
with express
protection of
“CEMAR" as
alternate trade
name

p

CEMAR finally
succumbs to
conspiracy
{including price
war), and shuts
down

operations -

*

Honduras
Intellectual Property

Registry (IPR), grants

conflicting cement
trademark
(“America”) to
CENOSA -
infringing an
CEMAR's rights

Honduras IRS
becomes actively
involved in conspiracy
against CEMAR,
manipulating audit
results, putting Cerpa
at risk of criminal
prosecution, as

happened in 2001-02

4

A cement company controlled by one of Honduras most influential and controversial families, well-known to the U.S. Embassy and

Aug 03 B

IPR grants
registration of
“Cementa UNO"

trademark to
CEMAR

- IPR summons served
on CEMAR - eight
months late - timed to
apply maximum
pressure on CEMAR
ta selt out (concur
with Honduras IRS
intimidation,
I harassment and
withholding of CEM

audit resolution). /4

CEMAR launches
Cementa UNO
brand; A complex
conspiracy —to
biock CEMAR's
entry into the
market — lies in wait,
starting with a
viclous predatory

price war \

*Cementa Uno de
Honduras"-formed
by Lafarge-
INCEHSA, the
military affillated
cement company-
another
infringement of
CEMAR rights

\

CENOSA files (in
bad faith) for
injunction &

sanctions against

CEMAR over usage
of “America’ name;
summons is never
served an CEMAR
shawing IPR

complicity \ .

CEMAR sells out -
under extreme
duress & in fear of
additional
government
prosecution -to a

~ subsidiary of
Lafarge-INCEHSA

whose members have been high-ranking government officials, and been implicated in numerous corruption and abuse of power

cases over many years

IPR INFRINGEMENT OF CEMAR RIGHTS WAS A KEY ELEMENT IN A LARGER SCHEME

THROUGH WHICH THE GOH EXPROPRIATED CEMAR

y
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HONDURAN GOVERNMENT COLLUSION IN THE
INFRINGEMENT OF “CEMENTO AMERICA” NAME

1. On June 21, 2000, Cemento America, S.A. de C.V. was incorporated in Honduras, with the article
of incorporation expressly including approval of the “CEMAR” acronym.

2. Prior to July 2, 2001, Cementos del Norte (CENOSA, a member of the local cement cartel) filed a
bad-faith application to register the “America” trademark for use in the cement industry, which
registration was granted by the Honduras Intellectual Property Registry (IPR) on July 2, 2001.
The registration was legally void due to CEMAR’s earlier filing, however, CENOSA and the
Government of Honduras (GOH) conspired in said improper registration which was an
intentional infringement of CEMAR’s rights, all as part of a larger scheme to block CEMAR’s
entry into the Honduras market.

3. On February 12, 2003, Cemento America was granted a separate registration of the “CEMAR?”
name, as both a trade name and a trademark for use in the cement industry, by the same GOH
agency (IPR).

4. On August 29, 2003, Cemento America was granted registration of “Cemento UNO” both as a
trade name and a trade mark for use in the cement industry, by IPR.

5. On October 1, 2003, Cemento America entered the Honduran market and launched its product
under the “Cement UNO” trademark. The local cement cartel' (comprised of CENOSA and the
partially military owned INCEHSA) immediately unleashed a relentless predatory price war (as
was later determined by several agencies of the GOH), coinciding with acts of systematic
government extortion and other illegal government practices against Cemento America.

6. On December 17, 2003, CENOSA, under a power of attorney extended by the company’s
President, Yani Rosenthal (Minister of the Presidency in President Manuel Zelaya Administration
2006-08), filed a petition before IPR to enjoin Cemento America from using the word “America”
in the cement industry. In its petition, CENOSA asserted legal ownership of the “America”
trademark, and requested that IPR impose sanctions on Cemento America for alleged anti-
competitive practices.

7. On December 22, 2003, IPR admitted the petition filed by CENOSA and ordered that Cemento
America be notified to appear before IPR (the “December 22, 2003 Order”); however this Order
was not served upon Cemento America, contrary to applicable procedural laws,

8. In June 2004, Cemento America was forced to shut down operations as a result of the predatory
price war and other illegal practices of GOH officials in collusion with the cement cartel.

! Both companies have close ties to the government, INCEHSA is partially owned by the Honduras Military (at least 42%) and
CENOSA is largely owned by current and former Honduran questionable politicians and their powerful families. Both
companies were agencies of the Honduran Government until they were privatized in 1991-2 in a very controversial program
that resulted in millions of dollars in losses to the Government. Principals of both companies have been implicated in
corruption and abuse of power cases in recent years.
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10.

11.

12.

13.

Honduran Government Collusion in the
Infrigement of “CEMENTO AMERICA” name

On August 17, 2004, formal notice of the December 22, 2003 Order was finally served by IPR
against Cemento America, almost eight months after its effective date and four months after
Cemento America had suspended operations. At this time (August 2004), Cemento America was
already suffering intimidation and harassment by other GOH agencies, including the Honduras
IRS, Ministry of Finance, and the Military. It was clear that service of the December 22, 2003
Order had been intentionally delayed (contrary to applicable procedural laws) to have a more
damaging impact on Cemento America, who eventually succumbed and sold its assets under
extreme duress to the partially military-owned INCEHSA.

On September 3, 2004, Cemento America appeared before IPR to respond to CENOSA’s
malicious charges. CEMAR asserted ownership of all legal rights to the “Cemento America, S.A.
de C.V.” corporate name, as well as its acronym, CEMAR, through its incorporation charter and
its subsequent registration, all before the “America” trademark was purportedly registered by
CENOSA with IPR. IPR did not issue a decision at this hearing.

On September 23, 2004, the partially military-owned INCEHSA illegally incorporated a new
company named Cemento Uno de Honduras, S.A., another flagrant infringement of Cemento
America’s property rights by Honduras Government Agency, IPR. This act, by itself, constituted a
criminal dispossession of CEMENTO AMERICA’s right to the exclusive use of the “CEMENTO
UNO?” register trade name and trademark.

On October 27, 2004, under extreme duress and in fear of additional government prosecution,
Cerna sold CEMAR’s assets to a subsidiary of the partially military-owned Lafarge-INCEHSA,
for pennies on the dollar.

On January 27, 2007, upon examination of IPR files regarding the “America” trademark dispute, it
was determined that CENOSA had abandoned its petition after September 6, 2004, and that
CENOSA had never provided evidence supporting the alleged violations by Cemento America.

CONCLUSION

e The above are instrumental elements in the conspiracy among the Government of Honduras
Agencies and the cement cartel against the U.S. investment, Cemento America, in violation of
Honduras laws and treaties.

o The Honduras Government direct and illegal intervention, along with the intimidation and
harassment of Cerna by key government agencies and the illegal subsidies to the partially
military owned cement company, INCEHSA, in their totality constitute the expropriation of
Cemento America by the Honduras government.

2
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MINISTRY OF INDUSTRY AND COMMERCE
GENERAL DIRECTORATE FOR INTELLECTUAL PROPERTY
Office of the Industrial Property Registry
Republic of Honduras

TRADEMARK REGISTRATION CERTIFICATE

AMERICA
AMERICA
Registration No. Book No. Page No.
82015 103 15

Registration Date:  Julv 2. 2001
Class 19 International.

Approving Resolution:
No. 1575 dated July 2, 2001

Registrant: CEMENTOS DEL NORTE. S.A. Incorporated in HONDURAS, C.A., and
domiciled in San Pedro Sula, Cortes, HONDURAS, C.A.

Legal Representative: DIANA E. HANDAL
Validity: Ten Years

Other Registrations:
None

Reservations: kA k None * *o*#*

Type of Product:
CEMENT

A ok o sk ok Final line %k kK

I hereby attest that the information contained herein is a true copy of the information
contained in the respective docket, as filed in this Office.

Tegucigalpa, M.D.C,, July 3, 2001

[Signed]
ERUDINA E. CHAVEZ
Registrar, Industrial Property
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[Official letterhead]

MINISTRY OF INDUSTRY AND COMMERCE
REPUBLIC OF HONDURAS

GENERAL DIRECTORATE FOR INTELLECTUAL PROPERTY. OFFICE OF THE
REGISTRY OF INDUSTRIAL PROPERTY. Teguciglpa, M.D.C., December 22,
2003.

Let the petition “PROHIBITION AND ADMINISTRATIVE SANCTION FOR THE
INAPPROPRIATE USE OF A TRADEMARK (AMERICA)” be admitted, as
presented by ZAGLUL C. BENDECK, P.A., acting in his condition as Attorney for
CEMENTOS DEL NORTE, S.A. de C.V.; regarding a prohibition filed against
CEMENTO AMERICA. According to the due process of law, let the defendant be
summoned to appear before this General Directorate to be informed of the
contents of the complaint. LET IT BE ENTERED.

[Signed and sealed]
MARVIN F. DISCUA S.
Director General for Intellectual Property
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[Official letterhead]
REPUBLIC OF HONDURAS
MINISTRY OF INDUSTRY AND COMMERCE

Tegucigalpa, M.D.C.
August 17, 2004

Mr. OSCAR CERNA ARGUELLO
President

CEMENTO AMERICA, S.A. CEMAR
Col. Elvel San Rafael, Calle Retorno
Kove No. 29

Tegucigalpa, M. de D.C.

Dear Mr. [Cerna]:

This office would like to inform you that on December 17, 2003, ZAGLUL
BENDECK, P.A., acting in representation of CEMENTOS DEL NORTE S.A. DE
C.V,, filed a complaint requesting “PROHIBITION AND ADMINISTRATIVE
SANCTION FOR THE INAPPROPRIATE USE OF A TRADEMARK...” against
Cemento America, S.A. CEMAR, regarding the AMERICA trademark. In view of
your right to a defense, you, in your condition as legal representative, are hereby
summoned to appear personally, or through an attorney, before the General
Directorate for Intellectual Property, located at Edificio San Jose, first floor,
Boulevard San Jose, at 09:00 A.M. on Friday, August 20 of this year, to be duly
notified through a single copy of the above-mentioned Prohibition, and to set the
time period for you to respond and present a defense. You are hereby warned that
your refusal to appear will carry penalties as established by law.

[Signed and sealed]
MARVIN F. DISCUA S.
Director General for Intellectual Property

In the city of Tegucigalpa, Municipality of the Central District, as of , 2004;
the summons was served, duly signed as evidence thereof.

SIGNED
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INJUNCTION AND ADMINISTRATIVE SANCTION FOR THE
IMPROPER USE OF A TRADEMARK. DOCUMENTS ARE HEREBY
ATTACHED.

Mr.

Olman Lemus, P.A.
Industrial Property Registrar
His Office

I, ZAGLUL C. BENDECK 8., Honduran citizen, of legal age, married, Attorney at
Law, and of this domicile, admitted to the Honduran Bar Association under
Number 01158, with offices located at Costado Este de la Iglesia Guadalupe 144,
Tel. 232-4507, acting in my condition as legal representative of CEMENTOS DEL
NORTE, S.A. DE C.V,, a corporation domiciled in San Pedro Sula, Cortes, as I
accredit it through a duly authenticated Attorney which I have attached hereto;
respectfully appear before vou, in time and form, requesting an INJUNCTION
under the above-mentioned terms, as a result of the improper use of the
AMERICA trademark, registered under No. 82015, Book 103, Page 15, dated July
2, 2001, under Class 19, registered in favor of my principal.

FACTS

1. My principal, CEMENTOS DEL NORTE, S.A. DE C.V. registered the trademark
AMERICA under No. 82015, Page 15, Book 103, for trading in cement, under
International Class 19; such trademark is currently valid.

2. On several dates and in different publications in newspapers and magazines,
Cemento Uno has published diverse advertisements, each of which, at the
bottom, had the following written legend: CEMENTO AMERICA.

3. The fundamental motive for the Injunction is the fact that my principal
registered in its favor the AMERICA trademark on July 2, 2001. The corporation
that produces CEMENTO UNO is using our trademark in what constitutes a clear
violation of my Principal’s exclusive rights to the AMERICA trademark, since the
consumer can easily relate such product to our trademark, as used in the
packaging for our CEMENTO BIJAO TIPO I “AMERICA”. Our current legislation
establishes that all commercial acts or acts carried out in connection with
commercial activities that contradict the rules of good faith and practice in the
trading of goods and services are to be treated as acts of UNFAIR
COMPETITION. The use of a trademark which causes confusion as to the origin
of the corporation that manufactures such a product constitutes an act of
deception and is punishable by law.

Cement Typel AMERICA (registered by Cementos del Norte)
Cemento AMERICA (use improperly by Cemento Uno)
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In order to avoid the deceptive consequences, such denomination may no coexist.
Therefore, it is obvious that the improper use is causing losses and damages to
my Principal, who acquired the right to its use, manufacturing and notoriety
commencing on the above-mentioned date.

4. Given that the Office of the Industrial Property Registry is the Government'’s
specialized entity on this matter and the only office capable to determine if a
violation of the law has occurred, its opinion on this matter is hereby requested.

LEGAL GRONDS

Articles 80, 81, 84, 96 numbers 1, 5, 6, 6 letter ¢, 170, 171 and 173, and others of
the Industrial Property Law, as applicable.

PETITION

Based on the foregoing, to the Industrial Property Registrar I hereby request to
admit this petition along with the accompanying documents; to have this Petition
for an Injunction and Administrative Sanction as presented in time and form; to
process it according to the procedures as established in the Industrial Property
Law; to issue an injunction against the violator for its improper use of the
AMERICA trademark, and to impose administrative sanctions against it by
taking into consideration the severity of the infraction and the economic
resources of the offender.

Tegucigalpa, M.D.C., December 15, 2003.

[Signed and sealed]
ZAGLUL C. BENDECK
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PRICEWATERHOUSECOOPERS

(Official Letterhead-English Translation)

PricewaterhouseCoopers Nicaragua
PricewaterhouseCoopers, S.A
Apartado Postal 2697

Managua, Nicaragua
Telefonos:270-9950-Fax:270-9540
E-mail: pwc@amnet.com.ni

DECLARATION

We hereby acknowledge and affirm that Mr. Silvio Bendana Mora worked for this firm as
Manager in charge of our Department of Tax Services for the periods from May 20, 1997
through January 31, 2004, and from May 3, 2004 through January 8, 2007, after which he took
voluntary retirement.

During the time that he worked with our firm, Mr. Bendana always demonstrated a professional
conduct, capacity and responsibility in the projects assigned to him.

We address the within to whom it may concern, in the city of Managua, Nicaragua, this fifteenth
day of April, 2009.

Santos Ramiez Ortega
Manager of Administration
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TAX AND LEGAL ASPECTS OF INDIRECT

EXPROPRIATION OF CEMENTO AMERICA (CEMAR)*
(Legal Analysis Summary)

Silvio Ivan Bendana, former Tax Division Chief for the Nicaraguan office of
Price WaterhouseCoopers (1997-2006), and Manuel Gutierrez Hurtado, former General
Counsel! for the Nicaraguan IRS (1991-97, and 2005-07), have conducted a full review of
the tax and legal aspects of the indirect expropriation of Cemento America (CEMAR)
case in 2004, and have issued their legal opinion to the effect that:

1. Authorities of the Honduras IRS under the Minister of Finance, acted in
conspiracy with the part-military cement company, Lafarge-INCEHSA, and
principals of the influential Palao William auditing firm (Honduras
representative of Deloitte & Touche), and with the purpose of eliminating
CEMAR and reestablishing the cement monopoly that had existed prior to
CEMAR’s arrival;

2. The Honduras government also interfered in the investment (CEMAR) of
Oscar Cerna, a U.S. citizen and principal partner of CEMAR, committed
violations of his human rights, and forced Cerna to transfer the assets of
CEMAR to a subsidiary of the part-military cement company, in which the
Honduras military through its Institute of Military Provision (IMP), held a
substantial ownership interest, all in violation of the Honduras Constitution,
the U.S.-Honduras Bilateral Investment Treaty (BIT 2001), the American
Convention on Human Rights and the Honduras Tax Code;

3. Among other things, Honduras officials and other co-conspirators on two
separate occasions put Cerna in jeopardy of criminal sanctions, first, by
bringing a malicious criminal proceeding against Cerna for an alleged import
tax fraud, and confiscating all machinery and equipment at the cement plant,
and later, through manipulation by taxing authorities to make it appear that
CEMAR was guilty of evasion of more than $5,000,000 in income taxes;

4. Having transferred the assets of CEMAR under extreme duress and possible
government prosecution, at a fraction of their value, without other
compensation, Cerna was the victim of an indirect expropriation by the
Government of Honduras and its powerful agencies;

S. The Honduras officials involved in this expropriation improperly benefited
through an illegal enrichment.

* Complete document available upon request.
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HONDURAS IRS COLLUSION SCHEME
With PART-MILITARY CEMENT COMPANY and AUDITORS to
ELIMINATE CEMAR

Government of Honduras (GOH) & Private Sector Insiders involved:

e INCEHSA, a cement company created and managed by the GOH and the Military. Now
owned at least 42% by the Honduras military, and a French cement company.

e The Cement Cartel is composed of INCEHSA and CENOSA (formerly owned by the
GOH, now substantially owned by Honduran politicians). Principal of both companies
have been implicated in corruption and abuse of power cases.

e The Honduras IRS, under the Ministry of Finance headed by then Minister William
Chong.

¢ Palao William Auditing Firm, whose principal shareholders and partners are Minister
William and David Palao, clients include INCEHSA, CENOSA and the Honduras
Military.

1. Since February 1998, David Palao has been INCEHSA’s Board of Directors Shareholders
‘Representative. A conflict of interest because Palao is also the Managing Director of
INCEHSA’s auditing firm, Palao William. According to local laws, an individual may
not hold the position of Shareholders Representative for more than three consecutive
years. Palao has consistently held the position through 2007.

2. On June 21, 2000, Cemento America-CEMAR (a $27 million U.S. investment)
incorporated in Honduras to build and operate a cement plant with distribution throughout
the region. Oscar Cerna, a U.S. citizen, was President and CEO..

3. On January 27, 2002, William Chong was appointed Deputy Minister of Finance for
Internal Revenue, under the new President Maduro Administration. On September 1,
2004, William Chong officially became Minister of Finance. (There is evidence that
Minister William never properly severed his financial ties with the Palao William
Auditing Firm, as required by law, during his tenure with the Ministry of Finance).

4. On October 1, 2003, CEMAR started commercial operations in Honduras. The Cement
Cartel immediately unleashed a relentless predatory price war (as per officials findings by
key GOH agencies), in collusion with GOH high level officials, and coinciding with a
campaign of government harassment and intimidation against CEMAR.

5. On December 3, 2003, Honduras IRS officials visited CEMAR headquarters and
announced a tax audit. (In Honduras, such an audit is rarely sought until a business has
been operating for two to three years- CEMAR had only been in operation for two
months). The predatory price war and the government harassment- damaging on their
own- were actually part of a larger scheme to bankrupt CEMAR and block its entry into
the Honduras cement market. The final stages of the scheme commenced with the tax
audit. CEMAR requested and obtained an extension to May 17, 2004.
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6. On December 16, 2003, Cerna wrote to the U.S. Embassy in Honduras complaining about
the intimidation and harassment of CEMAR by the Honduras military and government
agencies, including the Honduras IRS, Customs, Immigration, and Environmental
Departments.

7. On May 17, 2004, Honduras IRS auditors initiated the audit of CEMAR.

8. In June 2004, CEMAR was forced to shut down plant operations, no longer able to fight
on against the government forces aligned to eliminate it from the Honduras market.
During this time, Cerna’s personal safety was also threatened on several occasions.

9. On July 12, 2004, under extreme duress Cerna signed an agreement to sell his CEMAR
shares to INCEHSA (the partially military owned cement company). This agreement
required a “routine” financial and tax due diligence report. INCEHSA suggested the Palao
William Auditing Firm to conduct the due diligence and Cerna agreed, unaware of any
conflict of interest, and of the complex scheme brewing against him at that time.

10. On July 20, 2004, Honduras IRS auditors issued a report on the May 17, 2004 tax audit of
CEMAR and found a minor tax liability in the amount of $59,200. The Honduras IRS
auditors informed CEMAR that the official resolution would be issued in the following
days, given that CEMAR had fully accepted the charges, therefore effectively concluding
the tax review. However, the Honduras IRS under Minister William Chong would
intentionally withhold the official resolution of CEMAR’s tax liability for more than 90
days, in connection with the greater government scheme against CEMAR.

11. On August 6, 2004, INCEHSA’s auditors (Palao William Auditing Firm) issued a
fraudulent due diligence report on CEMAR’s tax liability, claiming unpaid tax charges of
$5.13 million. The Palao William Auditing Firm’s report was knowingly fraudulent, as
the firm knew (partner Chong Wong-was acting Minister of Finance) that CEMAR’s true
tax liability did not exceed $59,200. Upon “discovering” this information, INCEHSA
threatened Cerna with breach of contract and government criminal actions.

12. On August 11, 2004, with no alternative but to try to save the July 12th contract, CEMAR
assembled a team of Honduran tax professionals to review the alleged tax liability
determined by the Palao William Auditing Firm. The CEMAR team issued a report
confirming that 98% of the alleged tax liability was manipulated and fraudulent.

13. On August 20, 2004, ignoring the CEMAR report and using their original fraudulent due
diligence report as justification, INCEHSA cancelled the July 12, 2004 agreement by
refusing to purchase the CEMAR shares. CEMAR’s leading bank began foreclosure of
the CEMAR plant, and CEMAR’s creditors and employees began suing the company.

14, Days later, INCEHSA (the part-military cement company), offered to selectively purchase
CEMAR'’s assets, in lieu of the original stock purchase, on imposed terms and at a greater
loss to Cerna than under the original agreement.

15. On October 27, 2004, under extreme duress and in fear of additional government
prosecution (as had previously occurred in 2001-02), Cerna closed on the sale of
CEMAR ’s assets to a subsidiary of INCEHSA, for pennies on the dollar.

2
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16. On October 29, 2004, exactly two days after that closing, the Honduras IRS belatedly
released the resolution that had been withheld since July 20, 2004. This resolution
documented the correct $59,200 tax liability rather than the $5.13 million tax liability
claimed by the Palao William Auditing Firm.

17. The intentional withholding of the CEMAR resolution is clear evidence that the Honduras
IRS under Minister William Chong was acting in collusion with the Honduras military
and with the Palao William Auditing Firm in a scheme tc eliminate CEMAR.

18.In 2005, CEMAR was issued a “clean bill of health,” by the Honduras IRS, further
proving that the report of the Palao William Auditing Firm was manipulated and
fraudulent.

19. In 2005, Minister William, Palao and their Palaoc William Auditing Firm, along with the
Honduras IRS and the Honduras Military' were implicated by the Honduras Anti-
Corruption Agency (CNA) as key participants for illegally reducing a +$10 million tax
liability of Lafarge-INCEHSA, a part-military cement company (the years investigated
were 1996-1998 when the Honduras military through its Institute of Military Provision-
IMP- owned and managed the cement company). The Anti-Corruption Agency Report
stated that these resources aided the Honduras military in eliminating the competition
(CEMAR) from the Honduras market.

20. In 2008, the Honduras Attorney General Office, indicted several former Honduras IRS
agents invoived in the part-military cement company tax liability scheme.

21.In Feb 2009, the Honduras Criminal Court validated the charges against the former
Honduras IRS agents and a trial date is pending. Honduras citizens familiar with the case
are concerned regarding the fact that only low levels agents involved in the scheme were
indicted and the responsible parties for the “superior orders” have not been challenged.

CONCLUSION

1. As a result of the forced sale of the assets of CEMAR to Lafarge- INCEHSA (the part
military cement company), the GOH executed the indirect expropriation of the investment
made in Honduras by U.S. citizen Oscar Cerna. The GOH failed to comply with its
unavoidable obligation to accord “fair and equitable treatment and full protection and
security” to CEMAR’s “covered investment”, and, to the contrary, became the vehicle for
the conspiracy executed by the Honduras military, the Cement Cartel and their auditing
firm, Palao William against Cerna and CEMAR.

1 The Military cement activities through its IMP have been at the core of many corruption scandals with
high-ranking Honduras government and military officials implicated, as documented by the Honduras
Attorney General. In February 1998, IMP sells part of its cement company to Lafarge for $50 million,
retaining more than 42% and stop payment of their original government loan. In November 2003, the
Honduras government granted a new loan extension to IMP already in default for five years, for

approximately $4 million.
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2. The ability of the Honduras military and its partners in the Cement Cartel to carry out
their ill purposes by manipulating GOH institutions instilled in Cerna a fear of criminal
prosecution by the GOH. This was evident in the case of the illegal prosecution on tax
evasion brought against Cerna in 2001, as a result of the importation of CEMAR’s
machinery and equipment into Honduras. A Honduras court in Nacaome issued an arrest
warrant against Cerna and ordered the confiscation of CEMAR assets, all with the evident
purpose of forestalling the construction of the company’s cement plant. In April 2002, the
Judge stated that no crime was ever committed, the accusation was groundless,. the
CEMAR assets were released and the arrest warrant against Cerna was cancelled.

3. The acts performed by Minister William Wong, in collusion with David Palao, his partner
in the Palao William Auditing Firm, and other Honduras IRS officials who maliciously
withheld the official resolutions regarding CEMAR’s tax liability, are illegal and of a
criminal nature, and can be rightly classified as serious conflict of interest, influence
trafficking, abuse of authority and dereliction of duty, among others, that are tantamount
to corruption at the highest level of the Honduras Government during the Administration
of President Ricardo Maduro (2002-2006).
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Intimidation by Honduras IRS

(Other measures to impede CEMAR, or to promote its competitors)

Even after it became obvious that CEMAR was defeated and would have to leave the
Honduran market, its tormentors would not give up their efforts to teach Mr. Cema a
lesson: the lesson that competition from foreigners was not welcome in the cement sector.

Not yet aware of the scope of the conspiracy against him, Mr. Cerna commenced
negotiations’ to sell CEMAR to one of its competitors, INCEHSA, the partially state-
owned cement company. These negotiations themselves, however — unbeknownst to Mr.
Cerna — were just one more step in the conspirators; plan to destroy him. And the
Government tax authorities played a particularly active role during this operation.

When signing the contract to purchase CEMAR, INCEHSA insisted that its own auditors
conduct the customary due. diligence. In early August 2004, the auditors “discovered”
$5.1 million of unpaid taxes owed by CEMAR (despite the resuits, a month earlier, of a
Government audit that showed only $60,000 in unpaid tax liability). When CEMAR
demanded an official resolution of the tax audit needed in order to pay the liability and,
more importantly, to rebut the auditors’ due diligence findings, the tax authorities refused
to issue it.

The contract negotiations were really a trap, carefully designed by the Government and
CEMAR'’s competitors and their auditors. INCEHSA dragged out the talks. Finally, using
the “discovered” $5.1 million of unpaid taxes as a premise, the purchaser canceled the
contract and advised Mr. Cerna that there would be no further negotiations. Under that
measure of additional duress, the hostile takeover was then redesigned as an assets
purchase, rather than an acquisition of equity, and the total compensation package was
effectively lowered by some $12 miilion.

The auditors who oversaw this transaction were none other than the auditors of both
INCEHSA - the principal competitor of CEMAR — and IPM, its shareholder. ! The
Government deliberately held back its final determination of the real tax debt as the
closing progressed, ensuring that the auditors’ view was accepted as correct. Two days
after the deal closed, the Government issued a report stating that, in fact, the unliquidated
Tax liabilities of CEMAR had been on the order of $60,000 after all.

In 2005 CEMAR requested a final audit, after which the tax authorities issued CEMAR a
“clean bill of heaith.”

* Excerpt from Greenberg and Traurig, Legal Analysis, page no. 7

! At the time, the two principal partners of this auditing firm also served as the Minister of Finance and the
shareholders’ representative to the board of directors of INCEHSA, respectively. The latter was also the
Managing Director of the auditing company.

IPM, which operates under a constitutional and legislative mandate, is presided over by the Chief of the
Armed Forces, and is managed by powerful serving and retired military officers, owns 42% of the
outstanding equity in INCEHSA. (Excerpt from Greenberg and Traurig Legal Analysis pg. 2)
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( GOH Iliegal Subsidies to Military Co.

(The controlling cement industry duopoly)

For years, the cement industry in Honduras has been dominated by two firms: Cementos
del Norte, S.A. (CENOSA, previously known as CEHSA), and Industria Cementera
Hondurefia, S.A. (INCEHSA). Both companies had been agencies of the Honduran
Government until they were privatized in 1991-2: a very controversial program that
resulted in millions of dollars in losses to the Government.’

CENOSA ‘is largely owned by Honduran politicians and their powerful families. These
included, until January 2008, the Minister of the Presidency, whose role is roughly
comparable to the White House Chief of Staff in the United States.* This is the same
individual who was President of CENOSA at the time CEMAR was entering the market.
Several of the principal figures in CENOSA have been implicated in other incidents of
corruption and abuse of power.

Since 1998, INCEHSA has been a partnership or joint venture between the Honduran
Government, through its Military Pension Fund (IPM), and the French multinational
enterprise Lafarge. IPM, which pperates under a constitutional and legislative mandate,
( is presided over by the Chief of the Armed Forces, and is managed by powerful serving
and retired military officers, owns 42% of the outstanding equity in INCEHSA. Like
CENOSA, INCEHSA has connections with powerful Government officials. Its former
General Counsel was the President’s Chief Legal Counsel until January 2008, and is the
current Minister of the Presidency. The Chief of the Armed Forces—that is, the
President of IPM—is also the Vice President of INCEHSA’s Board of Directors.

As a result of serious mismanagement, IPM was forced to shut down most of its
commercial companies, resulting in millions of dollars of losses which by law were
assumed by the Honduran Government. The IPM scandal was well documented in an
independent audit performed under the auspices of the United Nations. INCEHSA
therefore became the principal source of revenues for IPM, creating great incentive for
IPM to support INCEHSA’s dominant position in the cement market. This incentive
made the influential Honduras military into a powerful opponent of any new competition
in the market.

? In 1997, the Honduran Anti-Corruption Commission detailed the fraudulent privatization of INCEHSA
for the benefit of IPM, and recommended criminal charges against numerous ex-government officials,
including former President Rafael Callejas.

( “Among other things, the Minister of the Presidency oversees management of Millennium Challenge funds,
now the largest single 1.8, aid package to Honduras.
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The Government has a significant commercial interest in the continued viability of its
investment in INCEHSA, and its managers have a personal interest as well. And the
Government has consistently acted to protect its investment, through the actions and
omissions described in this memorandum, but also through questionable subsidies and
debt forgiveness extended to the members of the duopoly. Nor is this an insignificant
commercial contribution: over the years the aggregate Government support for
INCEHSA alone has reached more than $100 million.

* Excerpt from Greenberg and Traurig, Legal Analysis, page no. 2 and 3

3 In 2002, the Government forgave an $8 million tax liability of INCEHSA: a decision later declared illegal
by the Anti-Corruption Commission. INCEHSA’s auditing firm was also implicated in the report. These
are the same auditors who in 2004 conducted a due diligence investigation of CEMAR. And in October
2003, the Government granted an illegal extension of its loan to IPM originally funded for the privatization
of INCEHSA; despite the fact that the loan had been in default for over five years, according to a legal
opinion by the Office of the Attorney General of Honduras.
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GOH Reports on Predatory Pricing
with Military Cement Cao.

(Predatory Pricing by the cement duopoly)

The textbook definition of predatory pricing is the lowering of prices by a monopolist (or
by oligopolists in concert), without regard to costs of production, in order to drive a
competitor from the market, with the losses then recouped by price increases once the
scheme succeeds.

Predatory pricing is unfair because both its intent and its effect are to reduce competition
to the detriment of consumers. What CENOSA and INCEHSA did to CEMAR is a
perfect illustration of this pernicious practice.

In 2003 and early 2004, before CEMAR’s production facilities came on-line, the price of
a metric ton of cement in Honduras was approximately $88.24 At the factory gate.
CEMAR began commercial sales in September 2003. Between that time and February
2004, when CEMAR, unable to compete with the predatory prices and unable to
overcame the other hurdles erected by the Government of Honduras, abandoned its
efforts, the duopoly lowered prices to $39.48 (a reduction of 55.3%), and openly
threatened further cuts to $13.82 (84.3%).

After the threat of having to compete with CEMAR was eliminated, the cartel members
restored their prices to where they had been, reaching $89.86 in August 2004. There was
no market factor- - no shortage of raw materials, no sharp change in consumption- - that
could account for such rapid and dramatic fluctuations,

In February 2007, the price of cement in Honduras was $111.21/tonne, ex works. This
represents a 281.7% increase over prices just three years before, and it is 805% higher
than the prices the cartel announced that it was prepared to set if necessary to accomplish
the goal of bankrupting CEMAR. The duopolists continue to enjoy the fruits of their
illegal conduct to this day.

* Excerpt from Legal Analysis Greenberg and Traurig, page no. 5
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Tegucigalpa, Honduras, Mon, Feb 16, 2009

EL HERALDO

(Front Page- Lead Article)

US Investigates Honduras
Expropriated Cement Firm [CEMAR]

Members of Congress inquire on the unjust closing of the
CEMAR Plant in the State of Valle, and request
explanations from the Honduras Government; however,
there are no responses to US official letters. US law firm
contends that the Honduras Government designed a
scheme to eliminate Cemento America-CEMAR from the
market.

* El Heraldo, and its affiliate, La Prensa, are Honduras’ oldest and largest
newspapers.
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El Heraldo, Tegucigalpa, Feb. 16, 2009
[CEMAR CASE]

The US Investigates Expropriation of
Cement Firm in Honduras the Greenberg Traurig

Law Firm says the government designed a scheme to eliminate Cemento
America from the [Honduras] market

A group of US and Japanese businessmen never imagined that the fate of their cement
plant, located in southern Honduras, would end up on the agenda on Capitol Hill.

Cemento America (CEMAR) began operations on October 6, 2003 in San Lorenzo, in
the Department of Valle, launching its UNO brand of cement to the markets of the
country’s central, southern, and eastern regions. However, six months later, it closed
operations after falling victim to a “price war” by the partially-state owned cement
company Lafarge-INCEHSA.!

At the time, Cemento America made inroads offering cement in [standard] 42.5
kilogram bags at a price of 80 lempiras, in the Departments of Choluteca and Valle, six
lempiras less than its competitors.

This provoked a “war” for the country’s central, south, and eastern markets, until the
price of [cement] fell to 45 lempiras in February 2004, a price reduction of 91.1 %, that
is, 41 lempiras less.

CEMAR was owned by Taiheiyo Cement of Japan and the Cerna Group, based in the

United States, and the investment amounted to $28 million.

Capitol Hill

More than 130 US lawmakers, including Representatives and Senators, have been
investigating the sudden shutdown of CEMAR for the past four years.

Among the legislators that are familiar with the case are Ileana Ross Lehtinen,
Republican from Florida and Ranking Member of the House Foreign Affairs
Committee; Elliot Engel, Democrat from New York, Chairman of the Western
Hemisphere Subcommittee of the House Committee on Foreign Relations; Dan Burton,
Republican from Indiana and Ranking Member of the Western Hemisphere
Subcommittee; Charles Rangel, Democrat from New York, Chairman of the Ways and
Means Committee; Dana Rohrabacher, Republican from California and Ranking
Member of the Human Rights Committee; and John Conyers, Democrat from Michigan
and Chairman of the Judiciary Committee .

! part-Military Cement Company

1
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Many lawmakers have sent letters to the Honduran authorities, but have not been
responded to in an adequate or timely manner, and now the case is being analyzed in the
US Congress. This may lead the US Government to apply sanctions against Honduras
over the participation by the partially state-owned cement company Lafarge-INCEHSA,
42% of whose shares are owned by the IMP Group [Institute of Military Provision of
the Honduras Military].

Expropriation

The renowned international law firm, Greenberg Traurig, investigated the case which
was brought forth in the United States by Oscar Cerna, a US citizen who managed
CEMAR during its brief operations.

EL HERALDO? has had access to the document prepared by the law firm, in which it
concludes that the defunct firm of US and Japanese capital suffered an “indirect
expropriation in violation of International Law.”

It adds that from this derives of Cerna’s complaint, “whose investment in a mercantile
society—Cemento America, SA de CV—was expropriated from him by the Honduran
Government in 2004.”

“The indirect expropriation, for which Mr. Cerna received no compensation whatsoever,
required the execution of a scheme designed by the government—-Honduras—to protect
its own trade interests, as well as the personal interest of officials, in two companies that
dominated, and still dominate, the domestic cement manufacturing industry.”

The Greenberg Traurig firm states that as a product of this, Cerna lost the total value of
his investment, suffering economic losses and additional non-economic losses, for
which he seeks retribution.

The investigation points out that during the entire construction phase of the plant, it was
evident that some officials of the previous government had intentions to prevent
Cemento America from operating in Honduras.

The document establishes that the provisions set forth in the Bilateral Investment Treaty
[US-Honduras BIT 2001], signed by both countries were violated.

One of the clearest examples of government interference was the charges [criminal]
presented by a local prosecutor (in Choluteca) against Oscar Cerna for tax evasion over
the importation of [CEMAR] equipment, worth $13 million, which entered the country
through the Port of Henecan on July 21, 2001 and was authorized as a temporary
importation, after paying a customs guarantee so as to ensure re-exporting within the
following six months.

Teodoro Bonilla, Judge of [nearby cify] Nacaome at the time, allowed the accusation
and endorsed the seizure of equipment by the National Police, issuing an arrest warrant
against Cerna.

% Honduras’ largest newspaper.
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Upon learning of this criminal prosecution of a U.S. citizen, U.S. Embassy officials
contacted the appropriate court, and Bonilla [Judge], later determined that the
accusation was baseless.

In addition, [the legal analysis] mentions the irregular participation of the Honduras IRS
(DEI in Honduras), which after finding a tax liability of 1 million lempiras in an
investment worth 600 million lempiras, maliciously withheld the resolution so that
Lafarge-INCEHSA would pay less for the assets and liabilities of CEMAR.

Accusation

Greenberg Traurig claims that “the Honduran government was not only aware of the
scheme and its implementation, but it was also an active participant in it.”

It adds that International law recognizes the notion of “Government Responsibility” for
the acts carried out or the omissions tolerated by the agents or representatives of
governments, as well as by governments themselves.

“The investment carried out in Honduras by US citizen Oscar Cerna was stripped from
him without legal justification and without him receiving due compensation,” reads the
investigation of the law firm, which was also circulated among influential members of
the U.S. Congress.

Due to all the previous reasons and because it is a question of justice, equity, and rights,

demands should be made on the Honduran Government to award restitution to Mr.
Cerna for the value of his investment, as well as compensating his losses.

3
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La verdad en sus manos

HOY GRATIS
ZONA DEPORTIVA

EUA investiga si el pais

expropio cementera

Congresistas y senadores indagan cierre intempestivo de la planta que estaba
en Valle y piden al gobierno explicaciones, pero aguf nadie contesta cartas. Firma
de abogados de EE UU dice que gobierno diserié una trama para
sacar del mercado a Cemento América (Cemar) rPAGS. 2 Y 3

e . ll‘/

LougHIE
) m,wmumhm hn

PAIS 20

“Los Patricios”
deben dedicarse
a gobernar: Lara

CONTRA 68
Venezuela dice
”0_<n

si” a reelecion
mdefmlda

ECONOMIA 22
Gobierno
se dispara en

deudainterna

12 mil miliones, el mas
alto en una década

PAIS 4

Avionde la DEA

‘escanea’ el pais

< SUCESOS 65
Acribillan a
director del INA
en Olancho

METRO 28 Y 29
Vecinos compran
motocicleta para
frenar violencia

Violencia
y acciones

La administracién Zelaya nun-
¢ca entendié ni dimensiond e)
problema de ia inseguridad
civdadana. No es con palabras
ni reflexiones vtéress que se
combate a los delincuentes,
Adeinids de a ausencla de

una estrategia y de un plan

de segurldad ciudadano, 1a so-
ciedad ve la complacencla, la
debilidad y hasta Ia tolerancia,
iSenores, todavfa tienen tiem-
po para actuar: les gquedan
diez meses, hagan algol
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El Heraldo, lunes 16 da febreto e 2009

R CASO CEMAR &

UU investi

expropiaci
de cementera
" enHonduras

l Firma de abogados Greenberg Traurig dice que gobierno
{ disenié una trama para sacar del mercado a Cemento América

1/3

Tegucdigalpa, Un gnipo de em-

presarios americanos y japo-

nieses jamds imaginaron que ¢l

destino de suplantacementera,

instalada en e] sur de Honduras

rarmioarfaen In agenda del Ca-
‘iode CE UU,

Smnento Ammérica (Cemar)

i® opcracianes el 6 octubre

we 2003 en San Lorenzo, Vaile,

MILLONES da
4 3 bolsas de 42.5 kifo-
gramos serd |a pro-

duccidh nacional de cemento
gris durante ¢! presente afio,

al lanigr cemento Uno 2l mer
cado de Ja regidn centro, sur y
oriente del pafs, pero sels meses
después ¢lausurd actividades
al ser victima de la “puerra
de precios” de 14 semiestatal
Lafarpe-Incehsa,
En aquel entonces, Cemen-
105 AMErica INQEsiond con una
presentacién de cemento gris,
&n una bolsa de 42.5 kilogra-
mos, 2 un precio de 60 lempi
ras en los depsitamentos de
Choluteca y Valle, $eis lernpiras
MEN0S queé SU competentia.
Lo anterior provocd una
“peles” por el mercado conr
tro-sur-orentie del pafs, hasta
egar a cotizarse ese material
de constriccion en 45 lempiras

T Lsrebeary Rymoarl 7aki s Patater
1

WL e o M e

Thor 01 Precierr

Mo €
-

Caria enviada por € congresita Clales B Rangel al presidente Mante

Congress ol the &lmted Aqstes
Wisoez al fiepceseneatiuee

loarag

Voanr Comrsnalnn .oy, v THAS I bire s, g, ey
b N e L MR 1 S

THa okt o o Ly €2 dis S T W v

CHARLES # BANAZS
Toaraan Cov W Bana

IR TR e ™)
S TR
it o e

2elaya Rosales en junio del afio pasada.

en febrero de 2004, mostrando
una rechuccién de 91.1 porcierr
to, 0 sea 4] lempiras menes.

Cemar cra propiedad de
Taiheiyo Cement de Japdny del
Grupo Cemna, de Estados Uni-
dos,en la que se invirtieron casi
28 millones de déiares,

El capltoiio

Mas de 130 legisladores estada-
unidenses, entre representantes
y senadores, vienen inwstigan-
do desde hace cuatro anos el
cierre intempestivo de Cemar.
Entre los congresistas que
conocen ¢l caso estdn leana

Ross Lehtinen, republicana de
La Floiida y Jefa de Ja Minora
de 12 Cmara de- Representan-
tes; Elliot Engel, demdcrata
de Nueva York, quien preside
el Subcomité del Hemisferio
Occidental del Comité de Rela-
ciones Exteriores de la Cimara
de Representantes; Dan Buiton,
republicanc de Indiany y jefe
de la Minorfa del Subcomitd
del Hemisferio Occidental;
Charles Rangel, demberata de
Nueva York, quien preside ¢l
Cowuté del Presupuesto; Dana
Tohrabacher, republicans de
California y jefa de la Minoria
del Comité de Derechios Huma-
nos; John Conyers, deinderata
de Michigan y presidente del
Comité de Justicia.

Una gran parte de Jegis-
ladores ha enviade cartas a
las autoridades bondurenas,
las gue no respondieron en
tiempo en forma y ahora el
caso serd ventilado en e! Con-
greso de Estados Unidos,Joque
puede llevar al'gobiemo norte-
americano a aplicar sanciones
en contra de Honduras por Ja
participacién de 1a semiestatal
Lafarge-incehse, de la que ¢l
Grupo [PM es propietario del
42% de las acciones.

Expropiacién

La conocida firma iuternacio-
nal de abogados Greenberg
Traurig investigd el caso
denunclado en EE UU por el
civdadano amevicano Oscar
Cerna, quien garencid Cemar

CRONOQLOGIA DE LOS HECHOS
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El Haraldo, lines 16 dr febrerg de 2005 '

COMPETENCIA

€l mercado def cemento en Honduras estaba tontrolado por dos @mpresas hasta fines o 3
2003, En menos de seis meses, Cemar suplla 2 un 155% del mercada ocol, ya que varios secvo-

yas de |z indisstria de 1» construccion calificaron tle muy breno la calidad del cemento Uno. La
producién de cemento continta en manes de un aligupolio con Ja compliciclad ded Estado,

s
i
sl

Sraans

La lirma de abogados Greenber concluyd que hubo unu exprapiation indirecta y por eso se

e sUs Cortas pperacianes,

EL HERALDQ tuvo acceso
al documenta elaborada por
ese bufete, en el que concluye
que bo acurrido a la desapa-
recida empresa de  capital
japonés-estadounidense  fue
uha “exproplacidn indirecla
en violacién del Derecho
Internacional®. Agiega que de
eso duviva el reclomo de Cerna,
“cuyainversiénen una socledad
mercantil -Ceimento América,
SA de CV- le fue exproplada
pat ¢ gobierno de Honduras
en ¢l nfio 2004,

“La exproplacidn Indirecta,
por la cua ¢! sefor Cerna no
recibié compensacidn alguna,
requirid de la ejecucidn de una
traina disenada por et robiernt
-Honduras- para proteger 5us
propios intereses comerciales,
asi coma los de funcionarios
a titulo personal, ¢n Jas dos
compattfas que dominaban,
y aiin dominan, la industria
doméstica de manufactura de
cemento'.

La firma Greenberg Trauig

/

€Enmites de hokas de 42.5 kg

40

v T
S
Leads U

asegura gue producto de ¢lle,
Cema perdig el valor total de
su nversion, sufriendo pérdidas
econdmicas y no econdmicas
adicionales, las que pretenden
Je sean compensadns. La imesti-
gacion senala que durante todlo
¢l proceso de Instalacidn de [a
planta fue evidente Ja intencidn
de dlgunos funcionarios del go-
Dbierno anterior por evikar que
Cemento América operara en
Handuras.

El docomento establece gue
se violaron las disposiciones
establecidas en el convenio de
segundad de inversiones,finna-
doentre los dos palses.

Una de las intervencioncs
mis claras fue la acusacion in-
terpuesta pov la Procuvaduria
Regional de Choluleca en con-
trade Gscay Cerna por el delito
de evasion fiseal por la importe-
cién del equipo valorado en 13
millones de ddlares, ¢l que fue
ingresada al puerto de Henecin
¢l 21 de julio de 2001 y retirado
COMmMo uNa iMportacion tempo-
ral, previa caucién aduanera a

Capitat; Cemar era de capltal
estadounidense y japonés,
Inversién: En la primera fase
se destinaron $27.6 millones
y en siete afios se proyecta-
ba $430 millones mas.
Marcado: El sur, centro y
ariente del pais, y exportar a
Ei Salvador y Nicaragua.

fim de garantizar la reexporta:
cion dentro de los seis meses
sigudentes.

B entances juez de Letras
de Nacaone, Teadoro Bondlia,
admitid n acusacion y avald
Ia incautacion del equipo por
parte de In Policfa Nacional,
proceddizndo a emitit una orden
de capiura ¢n contra de Cerna.
Ante esa demanda en contra de
un civdadano estadounidense,
funcionarios de la embajada
Americana se personaron a Ins
tribunajes correspondicnies,
determinando, Bonilla, pose
tetiormente que |a acusacion

: BCH

Fuente:

7000, 2001 2007 2003 2004 2005 2006 2007 2008

—

. s
ebe proceder contra ef gobiemo de Hondﬁm-;.”f

carecfa de mérilos.

As[mismo, se menciona Ja
participacion irrepar de by
Direccidn Ejecutiva de ingre-
s0s {OEY}, que después de en-
tontrar up ajuste de un miltdn
de lemnpiras en una inversion de
600 millones, maliciosamente
engaveté Ja resolucidn para
que Lafarge-Incehsa ofertara
menos por lus activos y pasivos
de Cemar.

Acusaclon

Greenberg Traurig sostiene que
"e| gohierno de Monduras no
solo estaba al tanto de Ji traia
y de su himplementacion, sino
que también fue participante
aclivo en la misma”

Agrega que el derecho in-
ternacional reconoce 1a noclén.
de Ja “responsabilidad dej Esla-
do” por los hechos realizados o
tas omisiones toleradas por los
agenies o representantus de
las gobiemos, asf como per los
goblernos inlsmos.

“La Inversion realizada en
Honduras por el ciudadano
estadounidense Gscar Cerna le
fue despojada sin justificacion
legal v sin que &) rechbiese in
compensacidn debida’) reza ja
investigacién de la firma de
abogados, la que también ha
sido distribuida entre influ-
yentes mlembros del Conpreso
de Estidos Unidos. Por todo Jo
anteriot' y por tratarse de una
cuestidn de justicia, equidad y
de derecho, debe exiglrsele al
gobierno de Honduras restituir
alsenor Cerna et valor de su in-
versldn, dsl como compensarley
las pérdidas. &

Redacctn- 6 Resldo
datoCelhoisidotn
Ly [ -~
N e e |‘:
COWENTL D

. yeeeeleahlohn
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\ Tegucigalpa, Honduras, Tuesday, Feb 17, 2009

EL HERALDO

(Front Page- Lead Article)

Cement Firm [CEMAR] Bankrupted
to Protect Oligopoly

Former government officials in collusion with cement
industry businessmen bankrupted Cemento America
[CEMAR]. Irregularities documented by US officials.

* Bl Heraldo, and its affiliate, La Prensa, are Honduras’ oldest and largest
newspapers.
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El Heraldo, Feb 17, 2009.

CEMAR CASE
Government Bankrupted Cement
Firm [CEMAR] to Protect Oligopoly

The case was transferred to the US Department of Justice for review.
Former Ambassador Larry Palmer attested to the House of
Representatives the claims of indirect expropriation

The renowned U.S. Greenberg Traurig Law Firm concludes in its investigation that the
Government of Honduras “was the victim of a manipulation by the cement duopoly” to
indirectly expropriate the company Cemento America (CEMAR), in early 2004.

El Heraldo has had access to the document drafted by the aforementioned law firm, in
which it confirms the participation of several former officials, who colluded with
businessmen linked to the production and sale of gray cement in the country.

The [government] agencies mentioned include the Honduras IRS (DEI in Honduras),
the Honduras Attorney General Office, the Ministry of Industry and Commerce (SIC),
the Prosecutor Office, the National Police, and the local Court of the Department of
Valle, among other public institutions.

The Honduran Government is being accused over its participation in the IMP [Institute
of Military Provision of the Honduras Military] Group, which owns 42% of the shares
of Lafarge-INCEHSA [Part-Military Cement Company], the company that acquired
CEMAR after a series of actions planned in government agencies, confirmed the
investigation.

Cemento America invested nearly $28 million in the construction and installation of a
cement plant for (gray) cement in San Lorenzo, Valle, which operated for barely six
months; after it went bankrupt over the “price war” begun by the two companies that
operate in the country.

When CEMAR launched the Uno brand [CEMAR product] of gray cement to the
central, southern, and eastern markets in October 6, 2003, the price per bag was 80
lempiras, six lempiras less than the competition.

This spurred the partially stated owned cement company Lafarge-INCEHSA to
dramatically lower the price of the bag of 42.5 kilograms to as low as 46 lempiras in
February 2004, granting its distributors subsidies on the shipping of the product, an act
replicated by the other company operating in the northern region of the country.

Intervention

The investigation of Greenberg Traurig documents a series of actions by [government]
officials against the operations of CEMAR.
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Among the questionable actions are the audits performed by Honduras IRS personnel,
and the malicious delayed of the [tax auditing resolutions] results and the final estimates
of the taxes owed.

Others include the accusations of the local prosecutor in Choluteca and the actions
carried out by the Court of Nacaome, Valle.

“The conspiracy to drive CEMAR to bankruptcy and ensure it was unsuccessful in its
attempt to reduce the market share of its competitors combined a series of mechanisms,
each of which in itself would be sufficient, and all together are more than adequate, to
be classified as an indirect expropriation in legal matters,” said the law firm.

It highlights that among the said elements was a well-carried out campaign of predatory
pricing of the cement manufactured by the members of the duopoly.

Another irregular act pointed out was the interference in the registration of property
rights, as CEMAR had the exclusive right to use the words that make up its official
company name, that is Cemento America; yet, the other company from the northern
region tried to register the brand, with the government’s approval.

The Complaint

The case is being discussed in the US Congress and other channels in that country due
to the complaint presented by US Citizen Oscar Cerna, who acted as the manager of
CEMAR.

The accusation is based on the fact that Honduras signed several treaties that guaranteed
full protection to foreign investment [U.S-Honduras Bilateral Investment Treaty, BIT
2001).

In 2001, the governments of Honduras and the United States signed the Treaty on the
Encouragement and Reciprocal Protection of Investment. According to that Treaty,
Oscar Cerna’s investment was a “protected investment” as it was the “investment of a
national...from one party in the territory of the other party.”

Greenberg Traurig claims that “the fact that CEMAR was constituted as a company in
Honduras in no way affects the application of those dispositions of the treaty, and thus
Honduran legislation, which forbids the direct or indirect expropriation of protected
investments.”

In other words, “it was the investment made by Mr. Cema which was indirectly
expropriated, being duly legitimized to invoke the treaty as an applicable legal too! so as
to protect such measure,” highlighted the law firm.

US Congress

The case has become well- known among more than a hundred US lawmakers—
Senators and Representatives—who urged former Secretary of State Condoleezza Rice
to transfer it [the case] to the Department of Justice for its review.

The untimely shutdown of the cement firm of US and Japanese capital has been
denounced in the US Congress and other US [government] institutions, as its main
shareholder is a U.S. citizen Oscar Cerna.

The Senate and the House of Representatives have been investigating the case in recent
years.
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Members of Congress like Eliot L. Engel and Dan Burton, among others, urged former
Secretary of State Condoleezza Rice to transfer the case to the Department of Justice for
its review. ‘

In addition, Larry L. Palmer, the ambassador accredited in Honduras in the period 2002~
2005, the time during which the events unfolded, testified in July 14, 2008 before the
House of Representatives on the illegal expropriation of CEMAR.

Several US Senators and Representatives have sent letters to the Government of
Honduras urging resolution on the case, without having received any response so far, so
the final decision may be made in upcoming weeks in the U.S. Congress.

Honduras Congresswoman Provides Evidence to the Prosecutor’s
Office against Corruption

The evidence that sustains an alleged criminal action in the elimination of the company
Cemento America, S.A. de C.V. (CEMAR), producer of Cemento Uno, is in the custody
of the Prosecutor’s Office against Corruption.

Doris Gutierrez, a Congresswoman from the Democratic Unification Party (UD),
provided evidence on the [CEMAR] case and urged the verification of actions that
could represent crimes allegedly committed by individuals and former officials of the
Honduras government [in the Administration of President Ricardo Maduro, 2002-2006].

“Cemento Uno came out to the market in October 2003; immediately, the directors of
the Honduran cement oligopoly, mainly Lafarge-INCEHSA (partially stated owned,
42% owned by the IMP- Institute of Military Provision of the Honduran Military)
planned the elimination of Cemento Uno, allying themselves with the Palao William
Auditing Firm, which colluded with Honduras government official working in the
Ministry of Finance and with directors and auditors of the Honduras IRS (DEI in
Honduras)”, says the report.

“There is a timeline of the conspiracy between the Honduras IRS, IMP, Lafarge-
INCEHSA and the firm Palao William to eliminate CEMAR and in consequence the
elimination of Cemento Uno, damaging the consumer, the construction industry, the
national economy, and foreign investment,” it adds.

The Congresswoman delivered to the Prosecutor’s Office documentary proof and a
recording on a compact disc [and its transcription] in which allegedly “the plot to
illegally eliminate [CEMAR] the cement company is manifested,” in a conversation
between an executive of Lafarge-INCEHSA and a cement distributor.
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' La verdad en sus manos

Para proteger oligopolio
quebraron cementera

Ex funcionarios, coludidos con empresarios ligados a 1a industria del cemento, llevaron
a la quiebra a la Cementera América. EUA documentd irregularidad paGs.2v 3

HOY GRATIS
REVISTA D&N-

SUCESOS 52

Pobladores

golpean

a violador
"2 una nifia

| Sigue crisis de
matriculaenla
| Normal Mixta
ECONOMIA 22 Registros se llevaron
El diésel era a otro colegio
mas barato :
hace 4 afios PAlS 4
ZOMA 54Y 55 Confirmado:

Ramon Niuiez | aviones dela
confaenase | DEA, dicen FFAA

se e ganara a

Trinidad y Tobago
Lo acurrido en $an Pedro Sula, donde un
ladrén fue linchado por vecinos, y en Te-
gucigalpa, donde un violador de menores
solameate escapd a laira popular gracias
a Ja oportuna intervencion de la policia,

" son peligroscs sintomas de que la gente
empicza 8 tomarse la justicia por su propia
mario, ante la inaccién de las autoridades
comntra la creciente criminalidad.
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Gobierno quebro cei
para proteger oligopoli

RCASO CEMAR B

entera
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| Caso fue transferido al Departamento de justicia de EE UU para revisién. Ex embajador Larry
Palmer confirm¢ ante la Cdmara de Representantes la denuncia de expropiacién indirecta
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Tegucigalpa.La conocida firma
de abogades estadounidense
Greenberg Trautig concluye en
su investigacién que el gobierno
de Honduras “fue victima de I3
manipulacion  del  duopolio
cementerg” pare  exproplar

y Jos tribunales de justicia def
departamento de valle, entre
otras instancias publicas.

El gobleino hondureiio es
acusado por su partlcipacidn
en ¢l grupo 1PM, que pasee el
42% de las acciones de Lafarge-
Incehsa, empresa que adquirid
Cemar después de una serie de
acciones urdldas desde varias
oficinas del Estado, confiyma la
investigacidn.

Cemento Amiérica invirtid
casi 28 millones de délares en la
construccidn y en la instalacién
de una planta pincesadora de
cemento gris en San Lorenzo,
Valle, Iz que apeaas aperd seis
meses, después que se declarara
en bancaota por 13 “guerva de
precios™iniciada por las dos em-
presas que funcionan enel gafs,

Cuando Cemar lanzé ol
cemento gris maca Uno al

0ct/2003. Precio de Ja tone-
lada de cemento es de 88.24
dblares en planta.
Feb)2094, Lafarge-incehsa
baja el valor de la tonelada
239,48 dblares.

Feb{200D. La tonelada de ce-
menia gris en planta cuesta
alrededor de 120 dblares.

sur-orlente, el 6 de octubre de
2003, &l precio por bolsa era de
80 lempiras, scls lemiplias menos
que a compelencia. Lo anterior
provocd que Ja semi cwatal
Lafasge-incehsa bajara estrepi
tosamente hasia 46 lempiras
la bolsa de 42.5 kilogramus, ¢n
febrero de 2004, 0torgando a sus
distribuidores subsidios a) flate
del producto, lo gue también re-
pitié la otra empresa que opera

entla zona nonte del pais.

intervencion

La investigacidn de Greenberg
Trawig documenta una serfe
de acclones de funcionarics en
contra de las operaciones de Ce-
mar. Entee las actuaciones cuas-
Honadas destacan las auditorfas
practicadas por personat de ia
DEL ¥ la entrega tardfa de Jos
resultados y Ia estimacion final

Diputada de UD aporta pruebas ante Fiscalia contra la Corrupcion

Tepuigalpa, Las pruebas que inmediatamente los ejecutl-

jidirectamente a la empresa
Cemento an¥érica (Cemar), o
principios de 2004.

EL. HERALDO ha tenido
2cceso al documenta elaborado
por el citado bufete, ¢n Ja que
se comfirma 1a participacién de
varios ex funcionasios coludi-
doscon empresarios ligados ala
produccidn y comercializacién
de cemento gris en el pais. En-
tre las Instituciones sefialadas
estin Ja Difectién Ejecutiva de

s (EI), la Procuraduria

A dg la Repiblica (PGR),
(( cretafa de Industria y
wantercio [SIC), el Ministerio

Publice, 1al Policla Preventiva

stistentan una presunta ac

clén delictiva en 1a desapari-
cién de la empresa Cemento
Amtrica, S.A. de CV.{Cemar),
productora de Cemenio Uno,
3¢ encuentran en pader de I3

Fiscalia contra la Corrupci6n.

La dlputada de Unifica-
cién Democritica, Dogls
Gultiérrez, aport6 medios
probatorios sobre éste caso
y pide que se verifiquen he-
chas constitutivos de deljtos
presuntamente cometidos
por fuacionarios del anterlor
gobierno y pasticulares, “Ce-
mento Uno salié al mercado
en octubre del afio 2003,

vos del oligopolio cementero
hondureiio, principalmente
Lefarge-Incehsa {empresa
setniestatal, 2% propledad det
TPM de las Fuerzas Armadas
de Honduras) planificaron la
destrucclén de Cemento Ung,
alidndose con Ia firma audi-
tora Paiao Wiltlam, quienes
se coludieron con funclona-
rios del Estade de Honduras
fque se désempeniaban cn la
Secretarfa de Finanzas y con
directores y anditoses de fa
Direccidn Efecutiva de Ingre-
505 (DE)), clta la denuncia.
“Se presenta una cronologia
de La confabulacién de la DE,

IPM, Lafarge-Incehsa y o firma
Palao Willlam para destivir

a CenMr y en consecuencia el
desaparetimicnto de) mercado
de Cemente Uno, en petjulein
del consumidon, ia industsia de
la construccién, ka economia
naclonal y la inversidn extran-
Jera', nhade, La congresista
entreid & la Flscallo pruebas
documentales y una graba-
cidn en disca compacto en
que supucstamente se “ponc
de mantfiesto Ja trama para
cerrar dicitainente Ia empresa
cementera’, en gue conyersan
un ejccutivo de Lafarge-In-
cchea con un vendedor de
cemento.
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€l Haraldo, manes 17 de lebrera de 2009

Department of State C

El gobiemo de Honduras payo 17 millunes de délaies al cudadane estadounldense Yomnis -
tocles ftamlie: por R expropincian de 5,500 heatdreas de tereas en tiaille, Colén, donde se

ublcé el Centro Regional de Entrenamiento Militar (CREM). Ramirez tuvo que acudir en 1987
al Congreso de Estados Unidos para que Honduras le payao bas daiws ecasionatos,

£

e

del pasivo fiscal adeundado,
Ademgs, Jas acusaciones del
agente regional de Ja PGR de
Choluteca y as acciones libra-
das por el juzgado de Letras
de Nacaome, Valle.¥La conspi-
racion para inducir a Cemar a
la bancarrota y ascgurarse de
que estn no tuviera éxito en su
intento de restarie participacidn
de mercado o sus compctidores

El ciudadano americano y
socio de Cemar, Oscar Cerna,
denunxib su ¢aso en EE U
ante la falta de confianza
en la justicla hondurefa y la
colusiSri del gobierno en la
expropladén de si empresa.

combing una serie de mecanis-
mos, cada una de Jas cuales por
simismoserfa suficicnte,ytodos
juntos son mAs que adecuados,
para ser tipificados como una
expropiacién indirecta como
cuestion de derecho”, sostiene
“* firma de abogados. Subraya
+ entre dichos elementos
Jvo una bien concertada
<ampara de precios predatorios
de) eementomanufacturadopor
los miemnbros del duopolio.

{alrversitn en la plants fue de unos 600 millones de lempiras,

Otro acto Irregular denuncia-
do fue la interferencla en el re-
gistro de derechos de popiedad, .
ya que Cemar tenln el derecho
exclusivo de usar las palabras
contentivas de s denominacidn
social, o sea Cemento América,
porque la otra empresa de la
20na norte intentd registrar la
marca, con ¢l visto bueno del
gubiemo.

El reclomo

El caso estd siendo ventilado en
el Congreso de Estados Unidos
y en otras instancias de ese pafs
a raiz del reclamo interpuesta
por el ciudadano americano Os-
car Cema, quien fungié como
gerente de Cemar. La denuncia
sefundamentaen que Honduras
es signataria de varios tratados,
Tos que le garantizaban entera
proteccién a Ja invession ex-
tranjera.

En 2001, los goblermos de Hon-
durasy Estados Unilos suscribie-
ronel tratndo relativo at fomento
y la proteccion reclproca de la
inversidn. De acuerdo con esa
normativa lega), la inversion de
Oscar Cema era una “inversion
protegida” por ser la "inversion
de un nacional...devnaparteen
el territorio de Ja otra pane”

Greenberg Traurig sostiene
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Las cantas evidencian el wabajo del Congreso de EE UU. En fa primera se le

pide a la ex secretaria de Estado remitir el caso of Departamento de Justida  danoamericano

¥ enJdailtima.cstd la declaraddn.del.ex embajador Lamy L. Palmer.

que “e! hecho de que Cemar
haya sido constituida como so-
ciedad mercantil en Monduras,
de ninguna manera afecta Ia
aplicacidn de aquellas dispos)-
ciones del tratado, y por tanto
de la legislacién hondureia,
que prohfbe la expropiacién
directa o indirecta de Jas in-
versiones protegidas. En otras
palabras, fue la inversién hecha
por el seior Cema la indirecta-
mente expropiada, estando esta
debidamente leglthnada para
frvocar el tratado ¢ormno norma
de derecho aplicable a fin de
proteger tat medida’; subraya ia
firma de abogados.

Congreso de EE UU

Elcaso ha sidoconocido por mds
de uncentenarde congresistas de
*EE UU senadores y representaiy
tes-, quienespidicron a la anterior
titular del Departamento de Eta-
do, Condoleeza Rice, transferirio
al Departamentode Justificapara
surevision. Bl deme intempestivo
de la nencionada cementera e
capital ameyicano y Japonds ha
sido denunciado.en e Congreso
de Estados Unidos y en otras ins-
tancias de aquel pafs, ya gue so
principal &cionista era el ciuda-
Cema.
El Senado y I8 Cdmara de

Representantes han  venido
investigando el caso en los 4l
timos afios. Los miembros de!
congreso Elipt L. Engel y Dan
Burton, entre otros, pidicron
a la ex secretaria del Depanta-
mento de Estado, Condoleeza
Rke, trasladar el caso al De-
partamento de Justicla para su
espectiva nevisién.

Ademds,clembnjador nceed|-
tado en Honduras en el petfodo
2002-2005, Larry L. Palmer,
tiempo en el cual sucedicron
los hechos, rindié declaracidn
el 14 de julio de 2008 ante ia
Cdmara de Representantes
sobre Ja expropiacion indebida
de Cemar,

También varios senadoses y
representantes cstadouniden-
ses han enviado cartas & Poder
Ejecutivo de Honduras pidiendo
actur sobre el caso denunclady,
sin obtener hayla &) mamento
respuesta alguna, por o que la
decision final puede ser lomada
e las préximas semanpas en el
Capitolio de EE Ul\m

Rodaccién + €l Heraldo
distlofrcliieraldo.n

Tafe
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Tegucigalpa, Honduras, Wed, Feb 18, 2009

EL HERALDO

(Front Page- Lead Article)

Cement Firm [CEMAR] Lost 600
Million

The cement oligopoly only allowed it to operate for six
months. US after the responsible parties.

* El Heraldo, and its affiliate, La Prensa, are Honduras’ oldest and largest
newspapers.
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El Heraldo, Tegucigalpa, Feb 18, 2009

[CEMAR CASE]
Cement Firm Lost Investment of $27.4m

In the weeks ahead, the US Government may take actions against Honduras

The 600 million lempiras —$27.4 million— that CEMAR invested in four years to build a
cement plant in San Lorenzo, Valle, was lost in barely six months.

Thus reveals the legal analysis of the US law firm Greenberg Traurig, which performed the
investigations of the “Expropriation Case Related to Honduras,” that concluded on 11 March
2008.

The document has been circulated by executives of the former company Cemento America
S.A. de C.V. to more than a hundred US lawmakers, between Representatives and Senators,
who have sent a number of letters to the Honduran Government to solve the case, without
having obtained any response to date.

Interference by Taxing Authorities

. The paftners of CEMAR —Taiheiyo Cement of Japan and Grupo Cema of the United

States— charged that the conspiracy to drive the company [CEMAR] from the Honduran
market was hatched from the Ministry of Finance and the Honduras IRS, during the
administration of former President Ricardo Maduro [2002-2006].

The legal analysis of the US firm reveals that the auditors in charge of performing the due
diligence —the accounting audit— of CEMAR (in accordance with the agreement signed to
sell the company) were also the external auditors of the Institute of Military Provision {(IPM)
of the Honduras Military and the Honduran cement company (INCEHSA) a business
relationship that dates back many years.

“Obviously, the objective of the auditing firm was to draft a report that allowed its precious
client to lower the amount to pay for the company it was about to acquire.”

In the process, they had the collaboration of the taxing authorities [Honduras IRS] and tﬁeir
inexplicable refusal to issue a definitive ruling on the question of the taxes-owed by Cemento
America.

The delay of the fiscal authorities in confirming their original estimate of the amount of taxes
owed, which was L 1,000,000 —($60,000 dollars)—, provided the auditors with the
opportunity to “determine the existence” of a considerable amount in taxes to be paid, with
no fear of being rebuked.

Greenberg Traurig points out that “thus, the buyer, refusing to acquire a company with such
high debts, was able to swindle the moribund seller to the tone of some $12 million (by
demanding that the transaction be restructured as a sale of assets).”

Only after the transaction was closed, adds the legal analysis, did the taxing authority—the
DEI [Honduras IRS]—admit that the debt was only 1,000,000 lempiras [$60,000].

Obviously the Honduran Government benefited from this scheme, as a shareholder of the
purchasing company. Thus, not only did it provide the medium for the fraud to be carried out,
but also reaped part of the benefits.
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It [the legal analysis] highlights that “the government acted deliberately to protect what
seems to be its own commercial interests.”

Losses

The investigation of Greenberg Traurig reveals that the amount of losses in Cemar’s
investment is of $27.4 million.

However, according to the Treaty Concerning the Reciprocal Encouragement and Protection
of Investment, signed by the Governments of Honduras and the United States in 2001, the
true magnitude of the damages caused is greater than that sum, as it is the fair market value of
the expropriated good, determined immediately before the expropriation is consummated.

“In this case, the fair market price of Cemar in October 2003—regardless of the evaluation
method used—would have been much greater than the amount of the investment required to
launch its operations,” says the document.

The US lawyers who drafted the document, which is signed by Steven M. Schneebaum,
- consider that “the laws of Honduras grant Mr.Cerna the right to receive compensation for the
non-economic losses suffered, including the violation of his human rights.”

Government [Honduras] Admits that Lafarge-INCEHSA Engaged in Anti-
Competitive Practices

Accusations. Six months after Cermar shut down operations, the Government of Honduras
acknowledged that Lafarge-INCEHSA engaged in anti-competitive practices to drive
Cemento America from the market.

This is proven by documents from the Honduras Attorney General’s Office [in 2004] and the
Ministry of Industry and Commerce (SIC). )

According to file 222-04 presented by [then] Attorney General, Sergio Zavala Leiva, against
the legal challenge of Lafarge-INCEHSA, through its lawyers Enrique Flores Lanza and
Mauricio Villeda Bermudez over the price fixing of the bag of cement at 70 lempiras, “the
only effect of the executive order is to halt, stop, end the unlimited and unscrupulous abuse
by the two cement companies, by preventing them from punishing the consumer beyond the
levels they have reached with the exactions imposed on Honduran society, to date.”

The government approved Executive Decree 008-2004, dated 18 August 2004, in which it
froze the price of cement at 70 lempiras per bag, due to the continuing increases for this
material.

The document was presented on October 13, 2004 in a Honduras court, “and these
considerations are made, your Honor, without taking into consideration the undeniable fact,
derived from the very own and free will of the two cement companies regarding the anti-
competitive practices they used against Cemento Uno [CEMAR’s brand}, to drive to
bankruptcy the ephemeral competition that entered the market, a stage in which they
themselves lowered the price to the final consumer, to levels of 49.69 lempiras per bag, in
February of this year, selling the product below cost, with predatory pricing, to strike dead, as
they did, that advantageous competition that emerged to the benefit of consumers.”

On the other hand, the “Cement Investigation Report” carried out by a commission of the
Prosecutor’s Office for Consumer Protection—Mirian E. Garcia Perez— and the SIC
[Ministry of Commerce] —Nelson O. Parks and Jose Rufino Osorto—, on September 23,
2004, concludes that “before CEMAR participated in the market, the two existing companies
had split the domestic market [geographically] and did not compete by price in the market, to
the contrary, when one of them raised prices, the other automatically adopted the same
measure.”
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SUCESOS 57
Pasajero mata a
supuesto ladrén
en bus urbano
de la capital

‘A 64
5 jugadores
ael Real Juventud

dan positivo

—

SRR
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VIDA 44 Y 45
Disenadores
y bandas en
la Fashion Rock

. HOY GraTis
MI SUPER DIARIO

Oligopolio solo la dejé
operar seis meses. EUA tras
actores de quiebra pAGs. 2-3

PAiS 14

“"Mel” insylta a
quienes critican
su relacidn

con Chavez

PAIS &

Elvin propone
pacto de no
confrontacion

“~SUCESOS 57

Motorista
borracho cae
en techo de casa

Una seniora sobrevive
de milagro y sale con
lesiones en su cuerpo

MICROEDITORIAL .

Dopaje
Lo ocwrride en s aynipo de ¥ Yipa
Naclonal, coaido en un doningo sesulion
positivos tres de sus jugadores en la prueba
untidopaie y al sigtiente oo nihmero Iual,
siynadn al castipe Impuesto pu la FIFA eon:
va up seleccionido, debui fa Hamar 1o aven-
cithn cle Jus nwtoridades i 1n de investigin con
mayor profuncidad csie asunto que Gt
periudica acumguicr disciplin deportiva,

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015




UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015 #7#5=F

RO S, T
AP BIN

UNCLASSIFIED U.S. Department of State Case No. F-2015-11929 Doc No. C05899522 Date: 11/23/2015



UNCLASSIFIED U.S. Department of Sta

—-

Et Hecaldo, midroles 18 de febvers de 2005

3/3

Tegucigalpa, Los 600 miltones
de lempiras$27.4 millones-que
Cemar invirtid en cuatro atfos
pAra construir una planta de
cemento grs en San Larenzo,
valle, 1o perdid en apenas seis
nses Asf 1o revela el andlisis fu-
‘codel bufete estadounidense
2enberg Trourig, que realizd
investigacién del "Caso de
expropiacida retacionado con
Honduras”, Ja que finalizé et 11
de miarzp de 2008,
El documento ha sido distri-
buides por los éjecutivos de la
desaparecidaempresa Cemento

2h

BCASO CEMAR 3

Cementera
perdié inversion
de $27.4 millones

En préximas semanas se conocerdn las acciones
que tomard gobierno de EE UU contra Honduras

Amnérica S.A.de CV.amédsde un
centenar de congresistas de EE
UL\entre representantesy sena-
dores, quienses han enviado una
cantidad de cartas al gohierms
du Hondura - xua gue esieiva
2UE LS, st abtenet vsputsta
algnnn hasta el mosmen .

Intervencion fiscal

Los socios de Cemar Thiheiyo
Cenent de Japsn y Gnipo Cer
na de Estados Unidos- denun-
ciaran que la conspiracidn para
5acar Ja empresa del mercado
handuredo fue urdida desde la
Secretarfa de Finanzas y de la
Direccibn Ejecuriva de Ingresos,
en el goblemodel ex presidente
Ricardo Maduro.

El andlisis jurfdicode [a frma
estadounidense revela que los
auditores a cargo de realizar el
due diligence -auditorfa conta-
ble- de Cemar (de conformidad
al contrato suscrito para vender
ta empresa) tfamblién eran los

ey

tu'éodlzlgi&‘aﬁoﬂaihayu ement de Japdn.

auditores externos del Instituto
de Previsién Milltar (IPM) y
de Industria Cementera Hon-
dureia (\ncehsa), relacion de
negorius que data desde haee
wirias afos “Obvianwnte, e
abjetive de lx Brawa de auditerfa
«ra elaborar un forine que Je
permiliese a su preciado cliente
reducir el monto a pagar por la
enpresd gue estaba en proceso
de adquirir”.

En el proceso contaron ¢on
fa colaboracion de las autotida-
des tributarias y su Inexplicable
negativa de emitic up fallo
definitivo sobre 1a cuestidn de
los impuestos adeudados por
Cetnento Ameérica, Ei atraso de

Cemar. Empresa de capital
estadaunidense y japonés.
Sacios. Taihelyo Cement de
Japén y Cerna de EE YU,
Expansion. Pretendia invertir
$430 millones en siete afies.
WMercados. Cemar buscaba
vender cemento en Hondu-
vas, Nicaragua'y Et Salvador.

ta autoridad tributaria paca con-
finnar su estimacidn original del
montode jimpuestas adeudados,
que era de L 1,000,000 -60.000
dolares-, Je brindd a las awdito-
res 13 oportunidad de *determii-
nar.a existencia” de un monto
considerable en obligaciones
tributarias sin pagar, sin tentor
de que se les rebatiese,
Greenberg Traurlg sefala
que "nsl ¢l comprador, rehusén-
dose a adquirir una emptesa
con una deuda an elevada,
pudo embaycar 3l soribunde
vendedor a) tano de upos $12
millones (al exigir que la tran-
saecitn ahors se reestructurase
£OMo uNA cornpra-venta de acti-
vos)" Solodespués del cierre de
latransaccién, agrega et andlisis
juridica, fue que la autoridad
tributarda -Ja DEI- admitid que
fa deuda ascendia a 1,000,000
lempiras.
Obviamente que el goblermo
de Honduras se beneficit de
este ardld por ser acclonista

whirn. Ve, '
islado casi et 15% del mercads
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E{ gobierna de Honduras nunca respondsd a las cartas enviadas por congresistas estadounkienses. |
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Et Haraldo, mi¢rcoles 18 de fediere de 2009

Grecnbery Gaung, bufeta de Ex: UL que hizo 1a éwerupeuon 301 la exptepicnion de Cema:
en Honduras, a través de su representante Steven M. 5chneebaum, conduye que Ios narrados

sabre el caso de esta cementera ponen ot destubivnio o palis de roBHUC G2 s vialgtor)y
al tratedn hilsteral de invarsienzs suscrito entre los gobiernos de Hondusas y Estados Unidos.

La Camara de Representan-
tes de EE UU investigd que
Honduras cuenta con 16 leyes
nacionales e internacionales
que protegen la {pversjon,

PR P
-
Iy

-~ ‘,'. e
de fa swiedoad adquiriente. De
est manerg, no solo facllité el
. medio para gue s cometiese
- ¢l fraude, sino que tambicn co-
I seché parte de los beneficios.
Subrayaque "¢l gobiernoactué
dellberadamente piara prteger
los quie parecieras ser 505 pro-
plos inlereses contercisles”

Pérdida
La invesligacién de Greenberg
Traurig rewela que la cuantio
' de la pérdida de la inversion
en Cuinir os de 27.4 milloncs
de ddlares, Sin embargn, de
. lieedo con el ‘Fratado Relatis
vo 3l Fomento y & Proteccion
Reciprocy de fa Inversidn,
firmado por (o5 gobigrnos de
Homsturas y Estados Untae
( en 2001, 1 verdadera magni-
tucd o dos cdaidns causados &3

UNCLASSIFIED U.S.

B nf IAh - .
e buena cilldad por su alio wndimicing,

superior a dicha suma, porque
es el vslor justo de mercadao del
bien expropiado, deterinade
inmediatamenle antes de que
se constimase Ja expropiacion.

“En el presente caso, el precio
justo de mercadode Cemar a oc-
tubre de 2003 -indistintamente
del método de valoracién gue
se wtitice- bubiese sido muchisi-
mo mayor que e imonto de la
inversién reguerida para Iniciar
S operaciones”, sostiene el do-
curmento.

Los juristas esladounidenses
que eloboraron el documents,
el que esté firmado por Steven
M. Schneebaum, consideran
que “las leyes de Hoaduras
le conceden 4] sefior Cerna
¢t derecho de percibir com-
pensation por Ias pérdidus no
econdimicas sufridas, incluyen-
do fa violacion de sus desechos
hunanos” o

Redaccidn .« E) Hevalds
diati s vlberalde hn

S

LMK
wrw cilisahiobn

Nota; L3s vanaciones son cakulacas
pox aia entee el wltond y e (cimer
precio e caua ain-

San Pedro Sula
- Tegucigalpa

50

Fuente; Camarz Hondureiia de la Industaa de la Cons: .rcién

cerrd aperatfones, ¢l Bstade
de Honduras aceplo que
Lafarge-Ineehsa Incureld en
compuientia desieat para
sacar del meicado a Cemento
Amérira Asd io prueban do-
cumecnios de fa Procuradoria
Generai de 13 Repiiblica
(PGR) y de In Secretarfa de
industria y Comercio (SIC).
Segdn el expedicnte 222-
N4 presentado por e titulor
ile la PGR, Serglo Zavala
Lelva, en contra de la impug-
nackon de Lafarge-Inceliss, 8
través de sus abugados Enti-
que Flores Lanza y Mauricio
Villeda Berimdidez, por ia
fijacién det precio de 1a boisa
de cemento en 70 lempiras,

1ot

H tat e

B.33% Ct
S
AR g.70%
\e
-AQ
2002 2003 2004 2005 2006 2007 2008
Precios a principio de cada afy .
SPS  L62.00 71.00 80,00 9n.a0 ,91.80 87.00 115;00.
TGU  167.00 71.40 56,00 17.00 94.00 96.00 114.00
Estado admite que Lafarge-incehsa
incurrio en competencia desleal
Acusaciones, Sefs meses
después de que Cemar

]
Toavay

o

e

0640 40,500 42) preserls ol

taske o sl skl

P Awbebat dr b Vst Festde faee, 1 Comveken y Terras TAM 18 uripe
ralete prtp vty b MLir de L sviunz €8 suntap A € Tanes, b arinds K

"el dinico efecto del acuerdon b come g
ejecutivo es frenar, detener, roMDRY TTETUCION

pararel abuso ilimitado e ot Dl e a4 Frimelom ol Genmericy Tozen
inescrupuloso de las dos Sove Rotur e Ry o

cementeras, &l Impedies
castigar al consunuidor mds
alli de Jos niveles a que han
llegada con tas exacclones
impuestas a [as socledad
hondureiiz, a la fecha

la vacurgid, 2t
sevub 2 Lacoon oz wlze)

i

-

4 KNy arT B 3008 L el plar D2 Finetiut 0K

¥ manipuladora de las dos
ceinenleras,en cuanto a las

Por su parte, ¢l “Jnforme

de investigacion de cemento”

actual”, T\ goblerno aprobd pricticas de competencia reulizade por una comislon
el decreto ejecutivo 00K-2004,  desical que utflizaron en de fa Fiscatia de Proteccion
de fecha 18 de agosto de contrade Cemento Uno, para 3l Consumidor -“Mirian &.

2004, cn el que se congeld el
ccmento en 70 lemplras la
bolsa, a rafz de las constan-
tes alzas de ese material de
construcclon.

Ed estrite presentado ef
13 de acubre de 2004 en ¢l
Juzgado de lo Contenciasn
Adntinisivativo, “y vstas con-
siderationes se dan, sefor
juer, sin lomar en cuenta ¢
hechn irrehatible, derivadn
de la propia y libériima
voluntuf intervencionista

quebwar la efimera compe-
tencia que incursionG en ¢l
mercado, etapa en | wal
oflos mismas bajaron oy
precios al consumidar final,
@ niveles de 49.69 Jempiras fa
bols:a, et debrern del presenle
afo, vendiendo ¢l producto
pur debajo def costo, con
preclos depredatorius, para
fuliminar, camo asi lo bicie-
N, L$n venthjnsa compelen-
cia surghly para beneficio de
fos consumidores”

Department of State Case No. F-2015-11929 Doc No

Garcla Pérer-y la SIC -Nelson
0. Parks y Just Rufino Osor
fo-, de fecha 23 de septieny
bre de 2004, concluyz que
"antes que Cemar partici-
para en el mercadin, las dos
empresas exislenles tepfan
repartido ¢l mercado y no
competian con precios, pot
i contrarto cuande una de
uitas nplicaba Incrementos

al precio, avtomaticanente

Ia atra adoptaba la misma
medida®

DESDE
LAWE

Cuestionan
intereses

relacionados

Teguclgalpa. Esp ¢s o

que pasa -otusacidn de
expropiacién indebida de
Cemento Amdérca. cuanda
¢l Estado posee intereses
en empresas que deben de
ser totalmente privadas,
especialmente en pafses
como ¢l nuestro, donde o
existe fa ley y &l publerio
es tnstrumento de poderes
facticos.

Rafa

Mecanisimos
de regulacion
son débiles

Tegueigalpa, Eny Hondu-
ras os mecanismos para
regulay la organizacian in-
dustrial son muy débiles,
comenzando por las te-
fickencias instituclonales
de impartician de justicin.
Los cconomlas de escala y
lay capacidades son las ar-
mns para climinar nuevas
BINPresas cementeras.

LES.

Demanda
le caerd al

gobierno

Tegucigalpa. Lo que vaa
pasar s gue la demanda
mlitonaria como siempre
le cacrd al gablerny. Este
«<ase fue raro, el cemento
estaba por ias nubes,
pero cuando inkcl6 1a otra
enpresa -Cemar comenzo
una comipetencla desleat
por parte de Lafarge-ln.
cehsa,

Cailos Alfredo Jaco

En el pais
no hay libre
mercado

Tegucizalpa. Con estas
arusaciones de vligupolin,
talves los luminados de!
Cohep se defienden porque
en este pafs Jo que menos
hay cs un flbre mercady

de competencin, como
tanlo predican que hay o
preteixden tener, En Hop-
duras, lodo ¢s de compadre
bablado v compoenendas.

Zoa Ley

. C05899522 Date: 11/23/2015
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Tegucigalpa, Honduras, Thursday, Feb 19, 2009

EL HERALDO

(Front Page- Side Article)

The Prosecution Widens Investigation
of Cement Firm Bankruptcy

* El Heraldo, and its affiliate, La Prensa, are Honduras’ oldest and largest
newspapers.
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El Heraldo(Honduras), Feb 19, 2009

CEMAR CASE
AN INVESTIGATION INTO THE SCHEME TO BANKRUPT
THE CEMENT FIRM

Confirming the Collusion between Lafarge-INCEHSA and Government Agencies

The Office of the Public Prosecutor against Corruption has opened an investigation with the
purpose of confirming an alleged plot to eliminate Cemento Ameérica, S.A. de C.V. (CEMAR),
producer of Cemento UNO.

A series of news articles published by EL HERALDO brings to light how certain businessmen
conspired with government officials to stop CEMAR operations in the country. The criminal
complaint was ratified by a Congresswoman from the Democratic Unification Party, Doris
Gutiérrez, who this past Monday arrived at the Office of the Public Prosecutor to present
evidence of the alleged criminal action in which officials of the previous government and
representatives of the company Lafarge- INCEHSA were involved.

“Cemento UNO [CEMAR] entered the market in October 2003, immediately the executives of
the Honduran duopoly, mainly Lafarge-INCEHSA (part-state company, 42% property of the
IMP [Institute of Military Provision] of the Honduras military) planned the elimination of
Cemento UNO, allying with the auditing firm Palao William, who themselves colluded with
Honduras officials, including the Minister of Finance, and with directors and auditors of the
Honduras IRS, states the Congresswoman in her complaint.

The conspiracy to eliminate CEMAR was also of great detriment to consumers, the construction
industry, the national economy and foreign investment. The documents and a compact disc
recording of a conversation between an INCEHSA [Lafarge] executive and a [independent]
cement salesman reveal how the company intended to “with premeditation lower the price of the
cement in order to eliminate the incipient competition from Cemento UNO [CEMAR]”.

Investigation

The Office of the Public Prosecutor against Corruption attached this complaint to another that
Gutiérrez filed, two years ago, in that case for improper favoritism towards Lafarge-INCEHSA.
On that occasion she complained that the Government of Honduras lost more than 125 million
lempiras in the form of reduction of taxes that the Honduras IRS granted to the referenced
company; and for which are accused two former officials of the government agency, Rosa Girdén
and Walter Guevara. “The new evidence provided is in the process of being verified”, stated the
coordinator of the Office of the Public Prosecutor against Corruption, Fanny Martinez.
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“There is a public prosecutor assigned to the case who will conduct such due diligence that it
considers pertinent”, she added. One of them will be to authenticate the conversation that
appears on the CD. “It remains to be seen what kind of information is on the CD, after which the
experts will be named, so that the justice system can then proceed to obtain sworn statements
from them, to authenticate the evidence in a legal manner”, explained the public prosecutor.
After the analysis of the evidence and expert testimony, it will be determined if one or more
crimes has been committed, as well as the identification of those who committed them.

2
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Ld Ué'_?"ddd €7 SUS manos . REVISTA CLICK

Corrupcion pone en
riesgo cooperacion

Cohep, Fosdeh y Consejo Anticorrupcién urgen al gobierno tomar medidas
para frenar corrupcién publica. Inversién se aleja por escdndalos PAGs. 2-3

T

PA(S 18

Fiscalia amplia
investigacion
sobre quiebra
de cementera

PAIS 14
No se da abastc
el hospital
psiquiatrico

~ Mario Mendoza

SUCESOS 58
Rescatan

a hondurefio
varado en

' g N, e R, £ | la Antartida
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ElHeraldo,hn » Pals 2 de 15 en Pais

En investigacion la trama de quiebra de cementera

Se confirmara colusién entre Lafarge-Incehsa y entes estatales

Honduras, 18.02.09 - Actualizado: 18.02.08 11:01pm - Redaccion: diario@eltheraldo.hn

La Fiscalia contra la Corrupcién inicié acciones
investigativas con el fin de confirmar la trama para
desaparecer a la empresa Cemento América, S.A. de
C.V (Cemar), productor de Cemento Uno.

En una serie de reportajes publicados por EL
HERALDO se deja al descubierto como empresarios
sé habrian confabulado con sectores gubernamentales
para que Cemar dejara de operar en el pajs.

La denuncia fue ratificada por la diputada de
Unificacion Democratica, Doris Gutiérrez, guien llegd
el pasado [unes a la Fiscalia a presentar pruebas de la
supuesta accidn delictiva en que habrian incurrido
funcionarios del anterior gobierno y representantes de

La fiscal Fanny Martinez con ta denuncia y las

pruebas aportadas.

fa empresa Lafarge incehsa.

“Cemento Uno salié al mercado en octubre del afio 2003, inmediatamente los ejecutivos del oligopolio
cementero hondurefio, principalmente Lafarge-Incehsa, (empresa semiestatal, 42% propiedad del IPM
de las Fuerzas Armadas de Honduras) planificaron la destruccién de Cemento Uno, alidndose con la
firma auditora Palac William, quienes se coludieron con funcionarios del Estado de Honduras, que se
desempefiaban en a Secretarla de Finanzas y con directores y auditores de la Direccioén Ejecutiva de
Ingresos (DELI)", cita la denuncia de la diputada.

Con la confabulacién para destruir a Cemar se produjo un perjuicio def consumidor, la industria de Ia
construccion, la economia nacional y la inversion extranjera.

Las pruebas documentales y un disco compactc que contiene la conversacién entre un ejecutivo de
Inhcesa con un vendedor de cemento quienes dejan entrever como la empresa bajaria
‘premeditadamente el precio del cemento a fin de desaparecer la incipiente competencia de Cemento
Uno".

Investigacioén

La Fiscalla contra la Corrupcion anexd esta denuncia a otra gue hace un par de afios interpuso
Gutiérrez por un supuesto favoritismo hacia Lafarge Incehsa.

En esa oportunidad se denunci6é que el Estado de Honduras perdid mas de 125 miliones de lempiras por

http://www .elheraldo.hn/layout/set/print/content/view/print/84812 2/19/2009
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concepto de rebaja de impuestos que [a DEI le hizo a la referida empresa, por el cual estan acusados
dos ex funcionarios de la entidad estatal, Rosa Girdon y Walter Guevara.

“Se van a constatar las nuevas evidencias aportadas”, manifesté la coordinadora de la Fiscalia contra ta

Corrupcién, Fanny Martinez.
“May un fiscal asignado al caso y quien evacuara (as diligencias que estime pertinentes”, afnadi.

Una de elias sera autenticar la conversacion que aparece en el CD.

“Habria que ver qué tipo de informacién trae el CD, posteriormente se nombraran los peritos para que
sea el 6rgano judicial ei que proceda al juramento de los mismos y cbtener la prueba de una forma
legal”, explict la fiscal.

Con el andlisis de las pruebas documentales y periciales se determinara si se incurreonoen la
comisién de uno o varios delitos, como la identificacién de guienes los habrian cometido.

[ ImprimirJ [ Cancelar ]

http://www.elheraldo.hn/layout/set/print/content/view/print/84812 2/19/2009
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EL HERALDO.HN

t EDITORIAL OPINION
[February 13, 2006]

MONOPOLIES AND THE INCREASE TO THE PRICE OF CEMENT

The announced increase to the price of cement, a product that in Honduras is manufactured and

. sold by a monopoly of once-state-owned companies, is a blow to the country. In addition to
bringing damage to the construction industry — a massive employment generating activity ~, the
price increase puts at risk the housing development plans of the new Administration and makes it
more difficult for the poor to build or repair their homes.

The privatization of the cemem companies was questioned at their implementation because they
were sold at extremely [ow prices and under extremely favorable pavment terms.

Since then, an upward trend in the price of this product started and it did not stop until 2003,
when a new company. Cementos de America. entered the Honduran market by offering its
product at competitive prices.

Unaccustomed to free competition, the monopoly - integrated bv Cementos del Norte and
Industria Cementera de Honduras {Incehsa), this last one owned by multinational Lafarge —
unleashed a /predarory] price war with the clear objective of bankrupting the new company until
it was purchased by Lafarge.

Once the competition was eliminated. the cement monopoly began once again to increase prices.

¢ The new price increase is part of the torment that Hondurans are suffering as a result of the ties
between powerful economic groups and the government, since most of the government
administrations believe that they owe their duties to those who lend them political or economic
support during the electoral campaigns, and not to the people.

Now, a paradox has emerged. It follows that one of the company that is part of the cement
monopoly has ties to a businessman-polhitician who holds considerable power within the current
[Zelaya] Administration.

But beyond any conflict of interest that may exist, the fact is that the price increase to such a vital
product to the construction industry is also a serious blow to the government’s plans to promote
new housing projects at accessible prices to those who barely earn a minimum salary.

But not only that, for if the upward trend in cement prices were to continue, the government will
also be unable to meet another of its promises, that of a massive generation of new jobs, because
of the devastating effect the price increase would have on construction costs.

Definitely, as the President himself has said, actions must be brought against those monopolies
and oligopolies “that do not allow the country to develop and move forward.”
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OPINION Editoriz!

Alza del cemento y los monopolios dﬁﬁ,’,‘;

El anunciado incremento en el precio del cemento, que en Honduras se
produce y comercializa monopdlicamente por dos empresas que una vez
fueron estatales, representa un duro golpe para el pais ya que, ademas de
dafiar a la industria de la construccién -una gran generadora de empleo-,
pone en riesgo los planes de vivienda del nuevo gobierno y dificulta la
construccién y reparacidn de sus casas a los mas pobres.

La privatizacion de las cementeras en su momento er cuestionada porque
fueron vendidas “a precio de gallo muerto” y con excesivas facilidades de S

i pago.

a Hilite Comenzd, entonces, una tendencia aicista en el precio del producto hasta

c-Tac},m ficuii 2003, cuando entrd al mercado hondurefio la empresa Cementos de

. .. América (Cemar) que ofrecia el producto a precios mas accesibles.

’ & Desacostumbrados a la libre competencia, el monopolio conformado por

_ Slempre. Cementos del Norte e Industria Cementera de Honduras (Incehsa), de la

transnacional Lafarge, desatdé una guerra de precios con el claro propdsito
de hundir a la nueva empresa, hasta que finalmente ésta fue comprada por

Radio Nedeaad N
et €Y L afa rge.

M@iMﬁEﬂ Ya sin competencia, el monopolio del cemento elevd de nuevo el precio del
T AN producto. El huevo incremento del cemento es parte del calvario que sufren
los hondurefios a causa de la vinculacidén de los grupos de poder econdmico
en ta administracién publica, porque la mayoria de los gobiernos creen que
Sus COMPromisos son con quienes les ayudan politica o financieramente
durante la campafa electoral y no con el pueblo.

BUSCADORES En el momento actual se da la paradoja que una de las empresas que
) l tienen el monopolio del cemento estd vinculada a un politico-empresario,
GOUS € con poder en el actual gobierno.

YAHOO? Pero mas alla del conflicto de intereses que pueda existir en el asunto, esta
el hecho de que el aumento al precio del vital producto de construccion
representa también un duro golpe a los planes gubernamentales para

+ SERVITI0S impulsar la construccidn de viviendas que sean accesibles incluso para
.+, HUGima personas que sélo devenguen un salario minimo.
 de Hoy

No sdlo eso, si continla la tendencia alcista del cemento también se
imposibilitaréd otra promesa del actual gobierno: la generacion masiva de
empleo, por el efecto devastador que tiene el incremento de costos en la
industria de la construccién.

Definitivamente, como ya lo dijo el presidente de !a Republica, debe

http://www.elheraldo.hn/nota3.php?nid=45929&sec=10&fecha=2006-02-13 2/13/2006
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actuarse contra los monopolios y oligopolios que “no dejan que el pais se
desarrolle y salga adelante”.
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EL HERALDO.HN

EDITORIAL OPINION
[May 10, 2008]

CONSUMERS AND FREE MARKETS

In a free market system, even if prices are determined by the law of supply and demand, it is
necessary to have in place government oversight mechanisms to avoid monopolistic and
oligopolistic practices, which act to the detriment of both consumers and entrepreneurs as a result
of unfair competition or other illegal or immoral practices.

If such mechanisms are necessary even in the most developed markets, then it follows that their
implementation is quite justified in an economy with so many shortcomings as ours.

In this regard, the Competition Law, the main enforcement mechanism of which is the
Commission for the Promotion and Defense of Competition, should prove a valuable contribution

. towards improving the investment climate and protecting vulnerable consumers, provided it does

not suffer the same fate as other laws that have never been enforced, or other commissions that
only served to increase bureaucracy and create numerous and unpractical procedures.

Unfair competition by one or more companies with the aim of eliminating another from the
market may even give a false impression of being beneficial to consumers. That’s exactly what
happened during the “*price war™ unleashed about two vears ago as a result of the operation of
CEMAR, located in the South. The war ended when the new company was purchased by Lafarge-
Incehsa. [At that rime] a bag of cement sold for about 45 lempiras.

Afterwards, the cement companies — which were once owned by the Government of Honduras
but were later sacrificed at the altar for the sake of neoliberalism — not only increased prices well
above those in effect prior to the alleged competition, but one of them, Incehsa, unilaterally and
unjustifiably increased prices last November 1%, and as a result the price of cement rose from 97
lempiras to 104 lempiras per /45 kg/ bag. Because of a firm stance by the government the 6.39-
lempira increase was eliminated — or at least suspended through December 31. According to an
agreement [between Incehsa and government officials], an opinion justifying or denying the price
increase, which in any case should be made effective at the beginning of next year, is expected
next week.

The Government must create, broaden, improve and promote all instruments that are necessary to
foster sound competition and free-market development, not only to the benefit of investors and
the national economy, but also of consumers, who up until now have left abandoned not only with
regard to prices but also concerning weighs and measures, and deceptive advertising.
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EL HERALDO, Feb 13, 2006

EDITORIAL OPINION

MONOPOLIES: THEIR INCREASE IN THE PRICE OF CEMENT

The announced increase in the price of cement, a product that in Honduras is manufactured and
sold by a monopoly of once-state-owned companies, is a blow to the country. In addition to
bringing damage to the construction industry — a massive employment generating activity —, the
price increase puts at risk the housing development plans of the new Administration and makes it
more difficult for the poor to build or repair their homes.

The privatization of the cement companies was questioned at their implementation because they
were sold at extremely low prices and under extremely favorable payment terms.

Since then, an upward trend in the price of this product started and it did not stop until 2003,
when a new company, Cementos de America [CEMAR], entered the Honduran market by
offering its product at competitive prices.

Unaccustomed to free competition, the monopoly - consisting of Cementos del Norte [CENOSA]
and Industria Cementera de Honduras (INCEHSA), the latter owned by multinational Lafarge —
unleashed a [predatory] price war with the clear objective of bankrupting the new company
[CEMAR] until it was purchased by Lafarge.

Once the competition was eliminated, the cement monopoly began once again to increase prices.
The new price increase is part of the torment that Hondurans are suffering as a result of the ties
between powerful economic groups and the government, since most of the government

‘administrations believe that they owe their duties to those who lend them political or economic

support during the electoral campaigns, and not to the people.

Now, a paradox has emerged. It turns out that one of the companies that is part of the cement
monopoly has ties to a businessman-politician who holds considerable power within the current
[Zelaya] Administration.

But beyond any conflict of interest that may exist, the fact is that the price increase to such a vital
product to the construction industry is also a serious blow to the government’s plans to promote
new housing projects at accessible prices to those who barely earn a minimum salary.

But not only that, for if the upward trend in cement prices were to continue, the government will
also be unable to meet another of its promises, that of a massive generation of new jobs, because
of the devastating effect the price increase would have on construction costs.

Definitely, as the President himself has said, actions must be brought against those monopolies
and oligopolies “that do not allow the country to develop and move forward.”
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CONSUMERS AND FREE MARKETS

In a free market system, even if prices are determined by the law of supply and demand, it is
necessary to have in place government oversight mechanisms to avoid monopolistic and
oligopolistic practices, which act to the detriment of both consumers and entrepreneurs as a result
of unfair competition or other illegal or immoral practices.

If such mechanisms are necessary even in the most developed markets, then it follows that their
implementation is quite justified in an economy with so many shortcomings as our own.

In this regard, the Competition Law, the main enforcement mechanism behind the Commission
for the Promotion and Defense of Competition, should prove a valuable contribution towards
improving the investment climate and protecting vulnerable consumers, provided it does not
suffer the same fate as other laws that have never been enforced, or other commissions that only
served to increase bureaucracy and create numerous and impractical procedures.

Unfair competition by one or more companies with the aim of eliminating another from the
market may even give a false impression of being beneficial to consumers. That’s exactly what
happened during the “price war” unleashed about two years ago as a result of the opening of
CEMAR[U.S. investment in Honduras], located in the South. The war ended when the new
company was purchased by Lafarge-INCEHSA [Part-Military Cement Company]. [At that time]
a bag of cement sold for about 45 lempiras.

Afterwards, the cement companies ~ which were once owned by the Honduras government but
were later sacrificed at the altar for the sake of neoliberalism — not only did they increased prices
well above those in effect prior to the arrival of the new competition [CEMAR], but one of them,
[Lafarge] INCEHSA, unilaterally and unjustifiably increased prices last November 1%, and as a
result the price of cement rose from 97 lempiras to 104 lempiras per /45 kgJ bag. Because of a
firm stance by the government the 6.39-lempira increase was eliminated — or at least suspended
through December 31. According to an agreement [between Lafarge-INCEHSA and Honduras
government officials], an opinion justifying or denying the price increase, which in any case
should be made effective at the beginning of next year, is expected next week.

The Government must create, broaden, improve and promote all instruments that are necessary to
foster sound competition and free-market development, not only to the benefit of investors and
the national economy, but also of consumers, who up until now have been left abandoned not
only with regard to prices but also concerning weights and measures, and deceptive advertising.
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President

Cemar-Taiheiyo Corp. (Cemento Uno)
Tegucigalpa, Honduras

Telephone: 504-235-4187

Oscar Cerna has served as President of Cemar-Taiheiyo
Corp. since the company’s formation in early 2000.
Today, he oversees production of Cemar's “Cemento
Uno” brand, from his office in the company’s 450,000 MT
grinding facility in San Lorenzo, Valle, Honduras.

“Cemento Uno! produced with the finest Japanese
materials and technology, has been highly praised and
warmly received in the market since the company
commenced operations in the fall of 2003. Mr. Cerna'’s
partner, Taiheiyo Cement Corp., is the largest cement
company in Japan. The Cemar-Taiheiyo project in
Honduras represents the very first investment by any
Japanese company in the cement sector in Latin
America.,

The San Lorenzo location, on the Gulf of Fonseca, was
chosen specifically for its accessibility to regional
markets in El Salvador and Nicaragua, and the company
will begin exporting to those markets in the near future,

Bringing the prestigious Taiheiyo Cement Corp. to
Central America as his joint venture partner, and
developing the $25 million (USD} San Lorenzo facility, are
only the latest of Mr. Cerna’s many accomplishments in
the cement industry.

Mr. Cerna’s family-held Cerna Group has had operations
in the cement, gypsum and derivatives industries since
the 1940%.The group’s holdings were originally centered
in Nicaragua, but today are diversified throughout the
region. The group experienced significant property
confiscation in the 1980, during the Sandinista
administration. Since then, the Cerna Group has been a
leader in negotiations with the U.S. Government for the
repatriation of Nicaraguan properties to their former
owners. Oscar Cerna himself continues to maintain a
strong presence in Washington, D.C.

Mr. Cerna was barn in Managua. While his childhood
dream was to become an astronaut, his father
encouraged him to participate in the family businesses.
He obtained his degree in Economics and Finance at the
University of Miami. After working on various family
projects in the United States during the 1980, Nir.
Cerna's emphasis returned to Central America, where he
now has over 15 years’ experience in the planning and
construction of cement piants in the region.

Oscar Cerna, Cqmar—Taiheiyo Corp. (Cemento Uno), President.

From 1990-97, he served as Vice President and
Secretary to the Board of Compania Nacional
Productora de Cemento in Nicaragua (CANAL).
During his tenure with CANAL, production and
profits increased by more than 50%, and sales
increased to over $40 million (USD.)

In 1997 Cerna and his partners began construction of
a 350,000 MT grinding plant in Nicaragua, which was
completed and became operational in the summer
of 1998, and was subsequently acquired by a leading
multinational cement company.

Upon completion of that venture, Mr. Cerna became
interested in a new site, on the Gulif of Fonseca in San
Lorenzo, Honduras. This led to the successes enjoyed
by Mr. Cerna today, as President of Cemar-Taiheiyo
Corp.and its“Cementc Uno” brand.

And, Mr. Cerna has not entirely given up hope on his
chiidhood dream of traveiing to outer space. “If they
start building on the mocn one day’ he says,"maybe |
can help put a cemant plant up there."
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